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1

Judge Thomas J. Catliota

United States Bankruptcy Court

District of Maryland

Setoff/Recoupment

Setoff and recoupment are important defenses that the government may raise in a

bankruptcy proceeding.

Setoff

o The right of setoff “allows entities that owe each other money to apply their

mutual debts against each other, thereby avoiding ‘the absurdity of making A pay

B when B owes A.’” Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 18

(1995) (quoting Studley v. Boylston Nat. Bank, 229 U.S. 523, 528 (1913)).

o Section 553 of the Bankruptcy Code preserves a creditor’s nonbankruptcy right

“to offset a mutual debt owing by such creditor to the debtor that arose before the

commencement of the case . . . .” 11 U.S. C. §553(a). A creditor wishing to

apply the right of setoff must show: (1) that the debtor owes a pre-petition debt to

the creditor; (2) that the creditor owes a pre-petition debt to the debtor; and (3) the

debts are mutual. See Alexander Properties, L.L.C. v. Patapsco Bank, 883

F.Supp. 2d 552, 556 (D. Md. 2012). To apply the right of setoff, a creditor must

first seek relief from the automatic stay. See In re Strumpf, 37 F.3d 155, 157 (4th

Cir. 1994), rev’d on other grounds, 516 U.S. 16 (1995).

o The government is considered a single creditor for the purposes of setoff. See

U.S. v. Maxwell, 157 F.3d 1099, 1100 (7th Cir. 1998). Outside of the bankruptcy

context the United States has a right to setoff and the bankruptcy code does not

modify this right.
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Lawrence P. Block is a partner with Stinson Leonard Street in Washington, D.C., and specializes 
in bankruptcy and creditors’ rights, government contract consultation and business litigation. He 
represents large and small contractors, 8(a) contractors, nonprofit organizations and individuals 
in government contract matters related to federal and state agencies. Mr. Block has litigated pre-
award and post-award government contract matters before boards of contract appeals, the General 
Accounting Office, the Court of Federal Claims and the SBA Office of Hearing and Appeals, 
as well as state and federal district courts. In addition, he consults with contractors daily on ad-
ministrative and performance issues relating to government contracts, including the applicability 
of federal procurement regulations, evaluations of solicitations, drafting bids, joint venture and 
teaming agreements, disputes, claims, requests for equitable adjustment, use of subcontractors, 
size appeals, assisting with DCAA audits, defense of debarment/suspensions, and fulfillment of 
minority subcontracting requirements. Mr. Block is admitted to practice in Maryland, the District 
of Columbia and Virginia, and in the Fourth Circuit and Federal Courts of Appeals, as well as 
the Court of Federal Claims. He is a member of the American Bar Association’s Public Contract 
Law and Litigation Sections, ABI and the Bankruptcy Bar Association of Maryland, and he has 
been recognized in the Washington, D.C., edition of Super Lawyers in the Government Contracts 
category (2013) and as one of Washingtonian Magazine’s “Best Legal Minds” (2013). Mr. Block 
received his B.A. in American history and political science from Connecticut College in 1991 and 
his J.D. from George Washington Law School in 1995.

Hilary S. Cairnie is a partner with BakerHostetler in Washington, D.C., where he focuses his prac-
tice on public contract law, which encompasses virtually all aspects of government contract law 
including contract formation, performance, administration, and enforcement controversies at the 
federal and state levels. He represents clients in the aerospace, automotive, shipbuilding, transpor-
tation, construction, software, medical and health care, engineering, and research and development 
industries, among others, and negotiates and prepares technology licensing agreements involving 
patents and trade secrets, copyrights and trademarks. Mr. Cairnie counsels clients on the unique 
issues associated with conceptualization and reduction to practice of inventions developed under 
publicly funded procurement contracts and other agreements, inventions, technical data, computer 
software and other works. He also advises clients on the pros and cons of using existing patents 
and inventions in connection with the performance of government contracts, and he negotiates 
terms and conditions for their use in meeting government requirements. Mr. Cairnie is a frequent 
speaker and has appeared regularly before various local, regional and national chapters of the Na-
tional Contract Management Association (NCMA) and other trade associations. He received his 
B.S. in material science engineering from Purdue University in 1978, his S.M. in material science 
engineering from Massachusetts Institute of Technology in 1981, and his J.D. from Catholic Uni-
versity of America Columbus School of Law in 1989, where he was a staff member of the Journal 
of Contemporary Health Law and Policy.

Hon. Thomas J. Catliota is a U.S. Bankruptcy Judge for the District of Maryland in Greenbelt. 
Prior to his appointment in 2006, he was a partner in the firm of Pillsbury Winthrop Shaw Pittman 
and a member of its insolvency group, where he represented debtors, creditors and committees in 
bankruptcy courts across the country and focused on all aspects of insolvency law, with broad ex-
perience in real estate, technology, health care and other bankruptcy cases. Judge Catliota lectures 
frequently on many bankruptcy topics, including landlord/tenant rights in bankruptcy, the acquisi-
tion of assets from a bankruptcy estate and the law of letters of credit in bankruptcy. From 1993-96, 
he was the co-editor of The Fourth Circuit and District of Columbia Bankruptcy Court Reporter, 
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which contained the full text, synopses and summaries of bankruptcy court opinions published in 
the federal courts of the Fourth Circuit and the District of Columbia Circuit. Judge Catliota re-
ceived his B.S. from Marquette University in 1977, his J.D. from Catholic University of America 
Columbus School of Law in 1983, where he was the recipient of the Faculty Award among other 
academic awards, and his LL.M. from Georgetown University Law Center in 1985. 

Christopher J. Giaimo is a partner in the Washington, D.C., office of BakerHostetler, where he 
concentrates his practice in the areas of bankruptcy and creditors’ rights, as well as litigation, rep-
resenting secured and unsecured creditors, vendors and committees. He also represents investors 
seeking to acquire the distressed debt and assets of bankrupt and insolvent businesses, as well as 
the contractual interests of publicly and privately held companies in bankruptcy proceedings. Mr. 
Giaimo has bankruptcy experience in the real estate, lending, telecommunications and retail indus-
tries, among others, and his litigation practice includes complex valuation and avoidance action 
litigation. He is a member of ABI and is admitted to the District of Columbia, Maryland and New 
York Bars Associations, and he has chaired the Bankruptcy Committee of the Washington, D.C. 
Bar Association’s Corporation, Finance & Securities Law Section. Mr. Giaimo received his B.S. 
from St. Joseph’s University and his J.D. cum laude from St. John’s University School of Law in 
1995.

Prof. Sally McDonald Henry is an assistant professor at Texas Tech University School of Law in 
Lubbock, Texas, where she teaches commercial law, advanced bankruptcy and banking law. Prior 
to joining the faculty at Texas Tech, she was a partner in the corporate restructuring department 
of Skadden, Arps, Slate, Meagher & Flom LLP, where her practice included serving as counsel 
for a number of debtors and creditors in high-profile cases throughout the U.S. Prof. Henry has 
served as counsel to the debtor-in-possession or trustee in retail reorganization cases, real estate 
development cases, commodity trading cases and manufacturing cases, among others. She has also 
represented secured and unsecured creditors and distressed-asset purchasers in numerous high-
stakes matters. Prof. Henry co-authored Ordin on Contesting Confirmation, published by Wolters 
Kluwer, and edited the annual Portable Bankruptcy Code and Rules, published by the American 
Bar Association, among others. In addition, in 2003 she won an award from the Legal Aid Society 
of New York for her outstanding pro bono work. Prof. Henry is admitted to practice in the State of 
New York and the Southern District of New York, as well as before a number of federal appeals 
courts. She received her undergraduate degree from Duke University and her J.D. from New York 
University School of Law, where she won several awards for her scholarship.

Janet M. Nesse is a partner in the Washington, D.C., office of Stinson Leonard Street and cur-
rently serves as chapter 7 and chapter 11 trustee in numerous bankruptcy matters, primarily in the 
District of Maryland. She focuses on bankruptcy and creditors’ rights, business litigation, construc-
tion and government contracts, and represents secured and unsecured creditors, pursuing claims 
in the bankruptcy and workout context. Ms. Nesse’s practice includes representations of debtors 
as well, both in bankruptcy matters and in guiding companies experiencing financial challenges 
through the workout process. She has been involved in the purchases of claims, hostile takeovers 
in the bankruptcy context and the pursuit of creditor plans, and also works on matters involving 
government contractors, including companies owned by minority and disadvantaged individuals. 
Ms. Nesse is a member of ABI, the Maryland Bankruptcy Bar Association, and the Womens’ Bar 
Associations of Maryland, Virginia and the District of Columbia. She is admitted to practice in the 
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District of Columbia, Maryland, Virginia, the U.S. District Courts for the Districts of Columbia, 
Maryland and Virginia, and the U.S. Courts of Appeals for the Fourth Circuit and the District of 
Columbia Circuit. Ms. Nesse has been listed in The Best Lawyers in America for Bankruptcy and 
Creditor-Debtor Rights/Insolvency and Reorganization Law, and in the Washington, D.C., edition 
of Super Lawyers for Bankruptcy and Creditor/Debtor Rights. She received her B.A. in English 
literature with honors in 1978 and her J.D. from the College of William and Mary in 1981, where 
she was a notes and comments editor of its law review and a member of an interscholastic moot 
court team.

Lawrence S. Sher is a partner in the Washington, D.C., office of Reed Smith LLP and a member 
of the firm’s Global Regulatory Enforcement Group. He has been representing clients across di-
verse industries in “high stakes” litigation matters for more than two decades, having successfully 
tried several cases to judgment and argued in numerous state and federal courts, as well as before 
federal and state agencies, administrative law judges and arbitration tribunals. Mr. Sher’s practice 
principally involves litigating or counseling clients to avoid litigation in complex commercial 
disputes, government contract disputes, bid protests, Contract Disputes Act (CDA) claims and ap-
peals, and he has counseled clients on federal regulatory compliance issues. He is admitted to prac-
tice in the District of Columbia, New York and Colorado, and before the U.S. Supreme Court, the 
U.S. Courts of Appeals for the District of Columbia and Federal Circuits, the U.S. District Courts 
for the District of Columbia, Maryland, and the Eastern and Southern Districts of New York, and 
the Superior Court of the District of Columbia. Mr. Sher received his B.A. cum laude in 1986 from 
the University of Massachusetts at Amherst and his J.D. cum laude in 1989 from American Uni-
versity Washington College of Law.

Holly Emrick Svetz is a partner with Womble Carlyle Sandridge & Rice LLP in Tysons Corner, 
Va., where she specializes in issues associated with government contracts, with a focus on technol-
ogy, intellectual property, and innovative forms of research and development grants, contracts and 
other agreements. Her experience includes government grant and contract compliance counseling 
and training; solicitation and proposal review and advice; counseling related to intellectual prop-
erty, the Service Contract Act and ethics, bid protests and claims litigation at the Court of Federal 
Claims, Armed Services Board of Contract Appeals, Civilian Board of Contract Appeals, Govern-
ment Accountability Office, Virginia and District of Columbia state and federal courts, personnel 
and facility security clearance issues and hearings; small business advice and protests; and advice 
regarding qualifications for Small Business Innovative Research agreements and other special 
programs for small businesses. Previously, Ms. Svetz served more than 10 years in the U.S. Air 
Force as a research engineer in a laboratory in development of digital flight control systems, as 
an assistant professor of astronautics at the United States Air Force Academy, and as a program 
manager in the F-22 and T-1 aircraft program offices. She also served on the governing Council 
for the Section of Public Contract Law for the American Bar Association from 2005-08. Ms. Svetz 
received her B.S. in aeronautical engineering from the United States Air Force Academy in 1980, 
her M.S. in aeronautical engineering from the Air Force Institute of Technology in 1983, her M.S. 
in systems engineering from the University of Southern California in 1987, and her J.D. from the 
George Washington University Law School in 1993, where she served on the Journal of Interna-
tional Law and Economics. 


