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Seismic or 
Snooze-Worthy? Year-Old FRCP 

Amendments on 
Expert Requirements

the practical realities of working with an 
expert—under the former version of the 
rule, the broad allowance of expert dis-
covery prevented meaningful exchanges 
between counsel and their party’s experts 
and forced counsel to cautiously avoid 
creating a discoverable record. While the 
legal community widely supported the 
2010 amendments, and while these amend-
ments have undoubtedly streamlined the 
process for expert preparation and related 
discovery, case law over the past year has 
demonstrated that the amendments pres-
ent plenty of pitfalls for the unwary.

Evolution of Expert Disclosure 
and Discovery Under Rule 26
Rule makers intended the most recent 
amendments to Rule 26 to deal with prac-
tical issues caused by the 1993 version 
of the same rule. The 1993 amendments, 
which facilitated broad discovery of expert 
materials and attorney- expert commu-

nications, left counsel on both sides tak-
ing elaborate steps to prevent the creation 
of a discoverable record while at the same 
time attempting to unearth useful mate-
rial possibly withheld by their opponents 
and those opponents’ experts.

Prior to the 1993 amendments to Rule 
26, expert discovery was limited such that 
it was usually conducted via interrogato-
ries unless leave of court was granted to 
do otherwise. The standard interrogatory 
requested the opposing party identify its 
expert witnesses and state the substance of 
their expected testimony. The 1993 changes 
vastly increased the scope of expert dis-
covery accessible to an opponent. First, the 
1993 amendments required a party to dis-
close expert testimony in the form of expert 
reports from those “retained or specifically 
employed to provide expert testimony” 
or “whose duties as employee[s] of the 
party regularly involve giving expert tes-
timony.” Fed. R. Civ. P. 26(a)(2)(B) (1993). 
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You must educate 
your experts about the 
rule changes and how 
courts have interpreted 
and applied them 
over the past year.

The provisions of Federal Rule of Civil Procedure 26 deal-
ing with expert disclosure requirements and the scope of 
expert discovery were last amended just over a year ago on 
December 1, 2010. These amendments sought to address 
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The report needed to include “the data or 
other information considered by the wit-
ness.” Id. (emphasis added). Additionally, 
the 1993 changes also explicitly allowed for 
the deposition of any person identified as 
an expert. Fed. R. Civ. P. 26(b)(4)(A) (1993).

The 1993 Advisory Committee Notes 
reemphasized the move towards increas-
ing disclosure. In explaining the required 
contents of the expert report, the Advisory 
Committee noted that the report should 
“disclose the data and other information 
considered by the expert and any exhibits 
or charts that summarize or support the 
expert’s opinions.” Fed. R. Civ. P. 26 Advi-
sory Committee’s note (1993). The com-
mittee further explained that “[g]iven this 
obligation of disclosure, litigants should 
no longer be able to argue that materials 
furnished to their experts to be used in 
forming their opinions—whether or not 
ultimately relied upon by the expert—are 
privileged or otherwise protected from dis-
closure when such persons are testifying or 
being deposed.” Id.

Under the 1993 rules, parties routinely 
sought to avoid disclosure of attorney- 
expert communications and draft expert 
reports by retaining two experts—a testi-
fying expert and a consulting expert who 
did not testify at trial. Often, the attorney 
worked closely with the consulting expert 
to develop legal theories consistent with 
that expert’s opinion of the case, while only 
having limited exchanges with the testify-
ing expert. The testifying expert would aim 
to prepare only one draft of what would be 
his or her final report, and communications 
with counsel were done either in person or 
telephonically, with the expert purposefully 
restraining from taking notes.

In crafting the 2010 amendments, the 
Judicial Conference of the United States 
Committee on Rules of Practice and Pro-
cedure recognized that those “steps add to 
the costs and burdens of discovery, impede 
efficient and proper use of experts by both 
sides, needlessly lengthen depositions, 
detract from cross- examination into the 
merits of the expert’s opinions, make some 
qualified individuals unwilling to serve 
as experts, and can reduce the quality of 
the experts’ work.” Report of the Judicial 
Conference of the United States Comm. 
on Rules of Practice and Procedure (Sept. 
2009) (“JC Report”). As the Judicial Confer-

ence observed, these practices wasted both 
the attorney’s time and the client’s money, 
and perhaps most importantly, they pre-
vented meaningful exchanges between the 
testifying expert and counsel which could 
have allowed the expert to provide a more 
effective opinion.

The 2010 Amendments
The 2010 amendments attempt to strike 
a balance between the extremely limited 
scope of discovery allowed under the 1970 
version of the rule and the more expan-
sive discovery made possible by the 1993 
amendments. The Rules Committee rec-
ognized that the 1993 amendments, which 
were interpreted to allow discovery of all 
attorney- expert communications and all 
draft expert reports, led to “artificial and 
wasteful discovery- avoidance practices”. 
JC Report. The 2010 amendments imple-
mented four important changes: (1)  a 
requirement that a party disclose witnesses 
who are not specially retained as testifying 
experts but who will offer expert opinions 
must be disclosed, along with summaries 
of their expert opinions; (2)  a narrower 
requirement for disclosure in the expert 
report of “facts and data” considered by 
the expert; (3) protection of drafts of expert 
reports from discovery; and (4) protection 
of attorney communications with a testi-
fying experts, with three important excep-
tions which we will discuss in greater detail 
below. While these changes do take into 
account certain realities of working with 
an expert, the protections that they offer 
are not iron-clad.

The addition of the requirement that a 
party disclose of the identities and expert 
opinions of witnesses who are not “spe-
cially” retained but who nonetheless will 
offer expert testimony stems from the real-
ity that, in some cases, the testimony of 
witnesses such as treating physicians or 
those in scientific or technical jobs may 
encompass expert opinions. While these 
witnesses may testify as lay witnesses about 
their treatment of a patient or the per-
formance of their everyday jobs of a sci-
entific or technical nature, their training 
may qualify them to offer opinions beyond 
the purview of a lay witness. The summary 
disclosure requirement of Rule 26(a)(2)(C) 
endeavors to ensure that the expert opin-
ions offered by these witnesses will not sur-

prise opposing litigants. This requirement 
does not, however, require the disclosure of 
facts unrelated to the expert opinions the 
witness will present.

Under amended Rule 26(a)(2)(B), the 
scope of required disclosure in the expert 
report has been narrowed. Rule 26(a)(2)
(B) now reads: “the report must contain… 
the facts or data considered by the wit-
ness.” The old rule required that the expert 
report disclose “the data or other informa-
tion considered by the witness.” Fed. R. Civ. 
P. 26(a)(2)(B)(ii) (1993).

Drafts of expert reports are now pro-
tected from disclosure under Rule 26(b)
(4)(B). This rule has been added to provide 
work- product protection to drafts of expert 
reports and all other disclosures required 
under Rule 26(a)(2) “regardless of the form 
in which the draft is recorded.” This allows 
an attorney to work closely with the expert, 
without fear of creating a discoverable 
record. This protection applies to all wit-
nesses identified under Rule 26(a)(2)(A), 
regardless of whether the expert must pro-
vide reports as specified by Rule 26(a)(2)(B) 
or are the subject of summary disclosure 
requirements under Rule(a)(2)(C).

In addition to protecting drafts of 
expert reports and disclosures, Rule 26(b)
(4)(C) now provides work- product pro-
tection for attorney- expert communica-
tions, again regardless of the form of the 
communications. The Advisory Commit-
tee notes explain that Rule 26(b)(4)(C) is 
“designed to protect counsel’s work prod-
uct and ensure that lawyers may inter-
act with retained experts without fear of 
exposing those communications to search-
ing discovery.” Fed. R. Civ. P. 26 Advisory 
Committee’s note (2010). This protection, 
however, extends only to those communi-
cations with those experts retained for the 
purpose of testifying in litigation who must 
provide a report under Rule 26(a)(2)(B). 
The Advisory Committee’s notes explain 
that “[p]ro tected ‘communications’ include 
those between the party’s attorney and 
assistants of the expert witness,” but states 
“[t]he rule does not itself protect commu-
nications between counsel and other expert 
witnesses, such as those for whom disclo-
sure is required under Rule 26(a)(2)(C).” Id.

Three important exceptions moderate 
the attorney- expert communications priv-
ilege achieved through the 2010 amend-
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ments. Because the spirit of the rule is to 
allow discovery into areas important to 
uncovering the development of and foun-
dation for an expert’s opinion, commu-
nications regarding the following may 
be discoverable: (1)  compensation for 
the expert’s study or testimony; (2)  facts 
or data provided by the lawyer that the 
expert considered in forming opinions; and 

(3) assumptions provided to the expert by 
the lawyer that the expert relied upon in 
forming an opinion. Fed. R. Civ. P. 26(b)(4)
(C). The Advisory Committee notes offer 
some guidance as to how to exceptions are 
to be interpreted; they explain that while 
under Rule 26(b)(4)(C)(ii) discovery is per-
mitted to identify facts or data the par-
ty’s attorney provided to the expert and 
that the expert considered in forming the 
opinions to be expressed, the exception 
applies only to communications “identi-
fying” the facts or data provided by coun-
sel—further communications about the 
potential relevance of the facts or data are 
protected. Fed. R. Civ. P. 26 Advisory Com-
mittee’s note (2010). Similarly, regarding 
assumptions provided to the expert by 
counsel, such communications are discov-
erable where the attorney instructed the 
expert to assume the truth of certain testi-
mony or evidence and the expert relied on 
that assumption in forming his or her opin-
ion. Id. More general attorney- expert dis-
cussions about hypotheticals, or exploring 

possibilities based on hypothetical facts, 
are outside this exception. Id.

Recent Case Law Interpreting 
the 2010 Amendments
In the months since the 2010 amendments 
went into effect, the case law interpreting 
these amendments—both to the expert 
disclosure requirements under Rules 26(a)
(2)(B) and 26(a)(2)(C) and the modified 
protections for drafts and attorney- expert 
communications under Rules 26(b)(4)(B) 
and 26(b)(4)(C)—demonstrates less uncer-
tainty as to the discoverability of draft 
expert reports, but a new set of uncertain-
ties as to expert disclosure requirements 
and the extent of work product protections 
to be afforded an expert’s notes and com-
munications with counsel. The discussion 
below touches on just a few of the recent 
cases interpreting these new rules.

Case Law Differentiating Experts Subject 
to Rule 26(a)(2)(B) from Those Subject to 
Rule 26(a)(2)(C) Disclosure Requirements
The first step in working with your expert 
under the new Rule 26 requires that you 
distinguish between those experts subject 
to Rule 26(a)(2)(B) and Rule 26(a)(2)(C) dis-
closure requirements. This will affect the 
nature of the report required and the extent 
to which your attorney- expert communica-
tions are afforded protection. Discerning 
the difference between an expert retained 
for the purpose of testifying pursuant to 
Rule 26(a)(2)(B) and who must, therefore, 
submit an expert report, and those wit-
nesses who may proffer expert opinions 
in addition to lay opinions, and there-
fore subject to lessened disclosure require-
ment of Rule 26(a)(2)(C), has proven to be 
less black-and-white than the rule drafters 
likely contemplated.

To make this distinction, the court must 
perform a two-part inquiry: first determin-
ing whether any of the contemplated testi-
mony constitutes “expert” testimony (i.e., 
whether it falls within the ambit of Rules 
702, 703, or 705 of the Federal Rules of Ev-
idence), and second, determining whether 
the witness has been “retained or specially 
employed to provide expert testimony in 
the case” or whether his or her “duties 
as [a] party’s employee regularly involve 
giving expert testimony,” as described in 
Rule 26(a)(2)(B). See Am. Prop. Constr. Co. 

v. Sprenger Lang Found., 274 F.R.D. 1, 4 
(D.D.C. 2011). Only if the answer to both 
parts of this test is “yes” does the need to 
submit an expert report under Rule 26(a)
(2)(B) arise. Id. See also Downey v. Bob’s 
Discount Furniture Holdings, Inc., 633 F.3d 
1 (1st Cir. 2011); In Saline River Properties, 
LLC v. Johnson Controls, Inc., No. 10-10507, 
2011 WL 6031943 (E.D. Mich. Dec. 5, 2011); 
Chesney v. Tennessee Valley Auth., Nos. 09-
09, 09-48, 09-54, 09-64, 2011 WL 2550721, 
at *2 (E.D. Tenn. June 21, 2011).

In Downey v. Bob’s Discount Furniture 
Holdings, Inc., one of the first cases from 
a U.S. Circuit Court of Appeals to discuss 
the interplay between the two subsections, 
the plaintiffs discovered an infestation of 
bed bugs and immediately called a pest 
control company. Id. at 3. Edward Gordi-
nier, a licensed and experienced extermi-
nator, responded to the service call the 
same day. Id. Gordinier composed an inci-
dent report describing the infestation and 
later carried out the necessary extermi-
nation treatments. Id. Gordinier was dis-
closed as an expert. Id. at 4. He did not, 
however, produce a written report delineat-
ing his expected testimony. Id. The district 
court granted a motion to exclude Gor-
dinier’s testimony based on his failure to 
provide a written report, but the First Cir-
cuit reversed and found that the district 
court had abused its discretion in exclud-
ing the testimony. Id. at 4, 8. In articulat-
ing this distinction between Rule 26(a)(2)
(B) experts and Rule 26(a)(2)(C) experts, 
the First Circuit held that there is a “dif-
ference between a percipient witness who 
happens to be an expert and an expert who 
without prior knowledge of the facts giv-
ing rise to litigation is recruited to provide 
expert opinion testimony.” Id. at 3 (citation 
omitted). The First Circuit then held that an 
expert who “is part of an ongoing sequence 
of events and arrives at his causation opin-
ion during treatment, his opinion testi-
mony is not that of a retained or specially 
employed expert.” Id. (citation omitted).

A treating physician can be both a Rule 
26(a)(2)(C) and Rule 26(a)(2)(B) witness, 
depending on whether he or she will offer 
testimony beyond his or her treatment 
of the plaintiff. See, e.g., Goodman v. Sta-
ples the Office Superstore LLC, 644 F.3d 
817, 819–20 (9th Cir. 2011) (“when a treat-
ing physician morphs into a witness hired 

The 2010 amendments 

attempt to strike a balance 

between the extremely 

limited scope of discovery 

allowed under the 1970 

version of the rule and the 

more expansive discovery 

made possible by the 

1993 amendments.
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to render expert opinions that go beyond 
the usual scope of a treating doctor’s testi-
mony, the proponent of the testimony must 
comply with Rule 26(a)(2)”); Ghiorzi v. 
Whitewater Pools & Spas, Inc., No. 2:10-cv-
01778-JCM-PAL, 2011 WL 5190804 (D. Nev. 
Oct. 28, 2011) (granting defendant’s emer-
gency motion to strike plaintiff’s expert 
witness whose opinions were beyond the 
scope of treatment of the plaintiff).

Likewise, employees whose job responsi-
bilities include technical or scientific skills 
may also offer “expert” opinions subject 
to either the Rule 26(a)(2)(B) or 26(a)(2)
(C) requirements. See, e.g., In re Google 
AdWords Litig., No. 5:08-cv-03369-EJD, 
2012 WL 28068 (N.D. Cal. Jan. 5, 2012). In 
In re Google AdWords Litigation, the plain-
tiffs’ counsel challenged the admissibility 
of certain opinions of Google’s chief econ-
omist, Dr. Hal Varian, a senior employee, 
Jonathan Alferness, and a technical/engi-
neering manager, William Kunz. Id. at *3. 
Google’s counsel had advanced these opin-
ions in the form of declarations in support 
of Google’s opposition to class certification. 
Id. As to Dr. Varian’s proffered opinions on 
how the AdWords system worked and his 
experience applying economic modeling 
to study the AdWords system, the court 
found that “just because the underlying 
facts and data are technical in nature does 
not transform the information into ‘expert 
testimony’ when those facts are within the 
personal knowledge and experience of the 
company’s employee. Dr. Varian may offer 
lay witness opinions regarding Google’s 
business, so long as those opinions are 
based on his own personal, particularized 
knowledge and experience relating to his 
employment at Google.” Id. at *5.

The plaintiffs’ counsel made similar 
challenges to the admissibility of the tes-
timony of Mr. Alferness and Mr. Kunz. 
Id. at *6–7. Plaintiffs’ counsel argued that 
these individuals prepared their proffered 
testimony for the purpose of litigation, 
and therefore outside the scope of their 
employment. Id. Again, the court found 
that the testimony of both employees fell 
within their personal knowledge and day-
to-day experiences with AdWord, such that 
reviewing data pertinent to the lawsuit 
after the suit was filed did not transform 
their lay opinions into litigation- driven 
ones. Id. Both employees were allowed to 

provide lay- opinion testimony, and were 
not subject to the disclosure requirements 
of expert witnesses. Id.

Discoverable Facts and Data 
Considered by an Expert
Even though Rule 26(a)(2)(B), as amended 
in 2010, narrowed requirements for disclo-
sure of “facts and data” considered by the 
expert in drafting their expert report, you 
can safely assume that opposing counsel 
will seek the broadest possible discovery 
allowed under these terms. The amend-
ments do not call for wholesale disclosure 
of an expert’s notes. However, the court 
has wide room to interpret what exactly 
is required under the new rule. The Court 
also has wide latitude to deal with a party 
who has improperly withheld discovery. 
For example, in Etherton v. Owners Ins. 
Co., the plaintiff alleged that the defen-
dant’s expert did not produce several pages 
of calculations. No. 10-cv-00892-MSK-
KLM, 2011 WL 684592, at *1 (D. Colo. Feb. 

18, 2011). The court denied the plaintiff’s 
motion to strike the defendant’s expert’s 
testimony and to preclude introduction of 
his report, but allowed the plaintiff’s attor-
ney to reopen the expert’s deposition to 
question him regarding certain calcula-
tions. Id. at *2. However, in Helmert v. But-
terball, LLC, the court denied the parties’ 
cross- motions to compel production of 
expert data in its electronic, native format 
where both parties had received copies of 
the data considered and neither party was 
denied any material of a factual nature that 
had been furnished to the experts and that 
they considered in reaching their opinions. 
No. 4:08-CV-00342, 2011 WL 3157180, at *2 
(E.D. Ark. July 27, 2011).

Access to Expert Notes 
and Summaries
While it is clear from the language of the 
amended Rule 26(b)(4)(B), as well as the 
Advisory Committee Notes, that parties are 
now restricted in their ability to obtain draft 
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expert reports, that does not mean that the 
rule absolutely and completely protects 
expert’s notes from disclosure. Since the 
amendments were put into effect, at least 
one court has held that “an expert’s hand-
written notes are not protected from disclo-
sure because they are neither drafts of an 
expert report nor communications between 
the party’s attorney and the expert witness.” 

Dongguk University v. Yale University, No. 
3:08-CV-00441, 2011 WL 1935865, at *1 (D. 
Conn. May 19, 2011). In Dongguk University, 
the court found no evidence that the hand-
written notes which the plaintiff sought to 
protect were “mental impressions, conclu-
sions, opinions, or legal theories of a par-
ty’s attorney” nor did they believe the notes 
memorialized a conversation with counsel. 
Id. Absent such findings, plaintiff’s expert 
was order to produce the notes.

Likewise, in a case in which an expert’s 
assistants compiled and summarized 
information contained in individual case 
files, the court required production of 
the summaries on the grounds that they 
were not draft reports. D.G. ex rel. G. v. 
Henry, No. 08-CV-74-GKF-FHM, 2011 WL 
1344200, at *1 (N.D. Okla. Apr. 8, 2011). In 
that case the court explained that the sum-
maries contained facts from the case files 
that the expert had relied on in forming his 
opinion, which brought them within the 
scope of “facts or data” under the amended 
rule. Id.

Communications Between Counsel 
and Nonretained Experts
The Advisory Committee notes to Rule 

26(b)(4)(C) explain that the protections 
afforded to communications between 
counsel and experts who submit a report 
pursuant to Rule 26(a)(2)(B) do not likewise 
extend to communications with other wit-
nesses who may offer expert opinions, such 
as those whose opinions are disclosed pur-
suant to Rule 26(a)(2)(C): “The rule does 
not itself protect communications between 
counsel and other expert witnesses, such 
as those for whom disclosure is required 
under Rule 26(a)(2)(C).” Fed. R. Civ. P. 26 
Advisory Committee’s note (2010).

Further, attorney work product, such 
as discussions of the relevance of facts or 
data provided by the attorney, is still pro-
tected except to the extent such work prod-
uct constitutes “facts or data” considered 
by the expert in formulating his or her 
opinions. Some courts protect all commu-
nications between experts and counsel re-
gardless of whether such communications 
reveal “facts and data” considered by the ex-
pert in forming his or her opinions, while 
others do not. Compare Graco Inc. v. PMC 
Global Inc., No. 08-1304, 2011 WL 666056, 
at *14–15 (D.N.J. Feb. 14, 2011) (finding that 
the defendant was entitled to “all relevant 
discovery regarding the facts/data consid-
ered, reviewed or relied upon for the devel-
opment, foundation or basis of the expert 
witnesses’ opinions,” but not to any com-
munications between them and the plain-
tiff’s counsel) with Republic of Ecuador v. 
Bjorkman, No. 11-cv-01470, 2012 WL 12755, 
at *5 (D. Colo. Jan. 4, 2012) (“information 
constituting facts or data considered by the 
expert may not be withheld simply because 
it was used and/or prepared in anticipation 
of litigation by or for an attorney”).

The Consequences of Failing 
to Disclose Experts and Their 
Opinions Sufficiently
An appropriate sanction for failure to make 
an expert disclosure timely and in accor-
dance with Rule 26(a)(2) is exclusion of the 
expert and his or her opinions at trial. See 
Fed. R. Civ. P. 37(c)(1) (allowing a court to 
preclude use of that expert and that expert’s 
information at trial, “unless the failure was 
substantially justified or is harmless.”). 
Recent case law evidences that courts are 
not shy about imposing this sanction. For 
example, in Campbell v. United States, a 
wrongful death action brought under the 

Federal Tort Claims Act, the plaintiff was 
precluded from offering her expert’s opin-
ions at trial because her attorney submit-
ted the expert report five days late and the 
report failed to satisfy the requirements 
of Rule 26(b)(4)(B). No. 11-1554, 2012 WL 
34445, at *2 (E.D. Va. Jan. 9, 2012). The 
court held that preclusion was proper given 
the plaintiff ’s expert’s report “failed to 
delineate the applicable standard of care, 
discuss the issue of causation, explain the 
factual basis for his conclusions, or reveal 
the records that he reviewed.” Id.

In Malone v. Ameren UE, 646 F.3d 512, 
515–16 (8th Cir. 2011), the Eighth Cir-
cuit Court of Appeals affirmed the lower 
court’s decision to exclude three affida-
vits proffered by the appellant because the 
expert opinions within those affidavits had 
not been properly disclosed as required by 
Rule 26(a). Similar results were reached 
in two other courts. See Holm v. Town of 
Derry, No. 11-cv-32-JD, 2011 WL 6371792, 
at *7–8 (D.N.H. Dec. 20, 2011) (preclud-
ing the plaintiff from offering expert tes-
timony at trial for failure to identify any 
expert in accordance with Rule 26(a)(2)); 
SG Industries, Inc. v. RSM McGladrey, Inc., 
No. 10-cv-11119, 2011 WL 6090247, at *7 
(Dec. 7, 2011) (same).

Practice Tips
We have six practice tips for managing the 
pitfalls that the 2010 amendments to Rule 
26 have created: (1)  identify blended fac-
tual and expert testimony that will require 
Federal Rule of Civil Procedure 26(a)(2)(c) 
disclosures; (2) determine if you will need 
to submit a 26(a)(2)(B) report or a 26(a)
(2)(C) disclosure; (3)  remember and plan 
for the three exceptions to Federal Rule of 
Civil Procedure 26(b)(4) discussed above; 
(4)  take the “substantial need” exception 
into account and plan accordingly; (5) con-
sider that a court may deem the 2010 Fed-
eral Rules of Civil Procedure 26(a)(2) and 
26(b)(4) to apply retroactively to cases filed 
before December 1, 2010; (6)  discuss the 
2010 changes with your experts.

Identify Blended Factual 
and Expert Testimony
While treating physicians or those with 
scientific or technical jobs might not even 
view themselves as providing “expert” tes-
timony regarding tasks performed in the 
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scope of their employment, a court might 
consider portions of their testimony to be 
“expert” in nature, especially in complex, 
scientific or technical litigation matters. So 
you will want to consider early in the litiga-
tion which witnesses might qualify to offer 
blended factual and expert testimony, to be 
sure that their identities are properly and 
timely disclosed in accordance with Rule 
26(a). At a minimum, you want to ensure 
that you provide to the other side an appro-
priate summary of the anticipated sub-
ject matter, underlying facts, and opinions 
expected in such testimony, in compliance 
with new Rule 26(a)(2)(C).

Determine Whether “Expert” Testimony 
Requires a Rule 26(a)(2)(B) Report 
or a Rule 26(a)(2)(C) Disclosure
Accurately evaluating the distinction 
between witness testimony requiring you 
to provide a Rule 26(a)(2)(B) and 26(a)(2)
(C) can be critical, for failing to make a 
sufficient disclosure can result in preclu-
sion of that expert and his or her opinions. 
While the required disclosures to be made 
in an expert report are fairly straightfor-
ward under the new Rule 26(a)(2)(B), Rule 
26(a)(2)(C) offers little guidance about the 
proper form of a summary expert disclo-
sure. In recent months, however, there has 
been some specific guidance provided by 
the courts. For example, in Chesney v. Ten-
nessee Valley Authority, the court specifi-
cally endorsed the following as adequate 
disclosures pursuant to Rule 26(a)(2)(C):

Cassandra L. Wylie, Manager of [Defen-
dant’s] Atmospheric Modeling and 
Analysis Group[.] In accordance with 
Rule 26(a)(2)(C), [Defendant] states that 
Ms. Wylie may be called to testify about 
air monitoring activities conducted as a 
result of the [ ] coal ash release. She may 
also be called to testify about the results 
of air monitoring for particulate mat-
ter… compared to regional [ ] levels and 
to the Environmental Protection Agency 
[ ] standards. Finally, she may be called 
to testify about the correlation between 
regional [particulate matter] and power 
generation at [Defendant’s plants.]

David L. Bowling, Jr., Manager of 
[Defendant’s] River Forecast Center[.] In 
accordance with Rule 26(a)(2)(C), [De-
fendant] states that Mr. Bowling may 
be called to testify about water flows 

and elevations… at various locations 
and times.

Nos. 3:09-CV-09, 3:09-CV-48, 3:09-CV-54, 
3:09-CV-64, 2011 WL 2550721, at *3 n.3 
(E.D. Tenn. June 21. 2011). See also Saline 
River Properties, LLC, 2011 WL 6031943, 
at *10 (citing examples of Rule 26(a)(2)(C) 
disclosures deemed adequate by Chesney 
court).

Additionally, remember that the 
attorney- client protections afforded by 
Rule 26(b)(4)(C) only extend to communi-
cations with those experts retained for the 
purpose of testifying in the litigation and 
required to provide a report under Rule 
26(a)(2)(B), and not those whose opinions 
are disclosed pursuant to Rule 26(a)(2)(C).

Remember the Three Exceptions 
to Rule 26(b)(4)
The attorney work- product protections 
afforded to expert report draft and com-
munications between an expert and coun-
sel for the party that retained the expert 
are not absolute. Rule 26(b)(4) permits dis-
covery of attorney- expert communications 
concerning (a) compensation, (b)  facts or 
data considered by the witness in forming 
opinions, and (c)  assumptions provided 
by counsel and relied upon by the expert. 
While the Advisory Committee Notes pro-
vide some guidance in how to distinguish 
between “facts or data considered by the 
witness” and “assumptions provided by 
counsel and relied upon,” it will benefit 
you to communicate as clearly as possi-
ble when providing either facts or data or 
assumptions to your expert. Understand-
ing that these categories of communication 
are discoverable, find a way to delineate 
these communications from strategy dis-
cussions. Additionally, when working with 
your expert, be wary of providing new 
facts or data directly into a draft of the 
expert report. If opposing counsel believes 
facts or data have been withheld, they may 
challenge your right to withhold the draft, 
which could result in the court ordering a 
redacted draft report disclosing such facts 
or data.

Account for the “Substantial 
Need” Exception
Bear in mind that while the amendments 
to Rule 26(b)(4), in particular the 26(b)(4)
(B) and 26(b)(4)(C) amendments, restrict 

opposing counsel’s ability to extract dis-
covery concerning expert draft reports and 
communications with counsel, they do not 
eliminate that ability entirely. Rule 26(b)(3)
(A)(ii) allows for discovery of such drafts 
upon a showing of “substantial need.” Of 
course, whether an opponent can demon-
strate “substantial need” will depend on 
the specifics of each case.

Consider That a Court May Apply 
the Amended Rules Retroactively
While the amendments to Rule 26(a)(2) 
and 26(b)(4) became effective on Decem-
ber 1, 2010, courts may deem them to apply 
retroactively to those cases filed prior to 
December 1, 2010, where discovery is still 
ongoing or where such application is “just 
and practicable. See Civix-DDI, LLC v. Met-
ropolitan Regional Information Systems, 
Inc., 273 F.R.D. 651, 652–53 (E.D. Va. 2011) 
(finding, on the parties joint motion, that 
Rule 26(b)(4) applied retroactively despite 
the fact that the case was commenced in 
August 2010 because discovery did not 
commence until well after the amend-
ment went into effect and “there remains 
ample time for the parties to conduct thor-
ough discovery of testifying expert opin-
ions on substantive grounds, without also 
inquiring into draft expert reports and 
attorney- expert communications.”). See 
also Republic of Ecuador, 2012 WL 12755 
(applying the 2010 amendments to an 
action that commenced prior to Decem-
ber 1, 2010 because, inter alia, “Petitioner 
makes no argument that application of the 
Amendments to this proceeding is infeasi-
ble, and the Court perceives none. As such, 
the Court finds that the 2010 Amendments 
shall apply to this proceeding in a pending 
action pursuant to Fed. R. Civ. P. 86(a)(2).”).

Discuss the 2010 Changes 
with Your Expert
Whether you are engaging a new expert or 
working with an expert on an ongoing mat-
ter, you must educate him or her about the 
amendments and how the courts have inter-
preted and applied them over the past year. 
Consider what is required of each type of ex-
pert, which communications are protected, 
and the effect of each on their work product 
going forward. If necessary, update your ex-
pert’s engagement letter to reflect your re-
lationship under the new Rule 26. 


