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Dear Chairman Hyde:

I write to advise you of the position of the Judicial Conference’s Advisory Committee on Civil
Rules regarding proposed amendments to Rule 26(c) of the Federal Rules of Civil Procedure dealing
with protective orders. The proposed provision would require a judge to make particularized findings’
of fact that information subject to a discovery request is not relevant to the protection of public health
or safety before approving any protective order. I understand that the provision may be brought up for
discussion during mark-up of H.R. 1252, the “Judicial Reform Act.”

The advisory committee has carefully studied various proposals addressing concerns over
' abuses involving protective orders, including earlier versions contained in H.R. 2017 (102d Congress)
. and S. 1404 (103d Congress). In 1995, the advisory committee crafted a proposal that it believed
would meet the concerns of the competing interests, but the proposal was returned by the Judicial
Conference for further study. The advisory committee has now completed a study of the general scope
and nature of discovery to identify and address its impact on litigation cost and delay. Protective
orders were once again examined as part of the study.

The advisory committee continues to oppose legislation that would require a judge to make
particularized findings of fact regarding the discovery materials under consideration. No change along
these lines was appropriate, because the present rule already addresses in a meaningful fashion the
concerns relating to public safety while at the same time balancing the competing interests of the
parties to the suit. The following discussion sets out the history and reasons for the committee’s
conclusions.

udiciary’ e e i tectiv

The Advisory Committee on Civil Rules began serious study of protective order practices in
November 1992 in response to pending legislation. The committee sought to inform itself whether the
problems suggested by the legislation existed, and to bring the strengths of the Rules Enabling Act
process to bear on the problems that might be found. It also asked the Federal Judicial Center to
undertake a study of protective order practice to shed light on the frequency of protective orders, the
kinds of litigation in which protective orders were entered, the frequency of stipulated protective
orders, and the kinds of information protected. It considered lengthy law review articles and the
recommendations of the Federal Courts Study Committee.
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These studies all suggested that there is no need to make it more difficult to issue discovery
protective orders. The studies generally showed:

® that there is no evidence that protective orders in fact create any significant problem in
concealing information about public hazards or in impeding efficient sharing of discovery
information; ’

® that much information can be gathered from parties and nonparties during discovery that no one

would have a right to learn outside the needs of a particular lawsuit;

® that discovery would become more burdensome and costly if the parties can not reasonably rely
on protective orders; and

® that administration of a rule creating broader rights of public access would impose great
burdens on the court system.

The advisory committee also kept in mind the wide variety of interests that are involved with
protective orders. Although it is common to focus on the often legitimate needs to protect trade-secret
and other confidential commercial information, protective orders often protect intensely personal
privacy interests. The Federal Judicial Center study, for example, found that the most frequent use of
protective orders occurs in civil rights and employment discrimination litigation. The privacy interests
protected often are those of nonparties, who have had no voice in the decision whether to initiate
litigation and little or no interest in the outcome. An added concern is that discovery has been
designed from the very beginning to function without need of judicial supervision. Courts are not
equipped to supervise the details of discovery. Voluntary exchanges of information remain
indispensable. It would be counterproductive and expensive to attempt to add hurdles that impede the
efficient entry of protective orders. '

The advisory committee found little reason to believe that protective orders prevent desirable
sharing of information in related litigation or defeat public access to information about unsafe
products. Federal courts are sensitive to these issues and respond to them effectively. Perhaps more
important, the advisory committee concluded that there is a better way to ensure that all courts follow
present practice. Rule 26(c) can expressly provide for modification or dissolution of protective orders,
including provision for modification or dissolution on motion by a nonparty.

Proposed amendments to Rule 26(c) were published for public comment in 1993. Substantial
comments were made. The draft was revised in light of those comments and was published in 1995
for a second round of comment. Exterisive comments were received. The advisory committee
reviewed all the comments and the testimony at the public hearings on proposed Rule 26(c).
Comments supporting the proposal generally show agreement that it would clarify and confirm the
general and better current practice. Comments opposing the proposal, including written opposition
from Senator Kohl, the sponsor of S. 1404, indicated concern about explicit recognition of the
widespread use of stipulated protective orders and also continued to advocate a broad public “right to
know.” Many of the opposing comments suggested that it would be better to leave Rule 26(c)
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unchanged. Ultimately, the proposed amendments to Rule 26(c) were returned to the advisory
committee by the Judicial Conference for further study.

The adyisory committee began consideration of the scope of discovery at its October 1996
meeting. A Discovery Subcommittee, chaired by Judge David F. Levi, was formed. The
subcommittee met with a large group of lawyers drawn from all branches of the profession and
convened a national symposium, which was held in September at the Boston College School of Law.
It reviewed suggestions from the major national lawyer associations. The entire advisory committee

also participated in the American Bar Association’s conference on the RAND report on the Civil
Justice Reform Act.

- After this exhaustive study, the advisory committee continues to strongly oppose legislation
that would amend Rule 26(c) to require a judge to make particularized findings of fact for every
protective order request. ' “

CONCLUSIONS

The advisory committee has determined that the instances when protective orders impede
access to information that affects the public health or safety are not widespread. A number of experts
on the subject have examined the commonly cited illustrations and have concluded that information
sufficient to protect public health and safety has always been available from other sources. The '
advisory committee has studied this matter carefully and concluded that no change to the present
protective-order practice is warranted. But it is important to approach whatever perceived problem
there may be with care, lest discovery be made even more complex and costly. Attempts to increase
access to discovery information may indeed backfire, as parties become less and less willing to
exchange information without prolonged discovery litigation. It is not necessary to transform a private
dispute-resolution mechanism into a public information mechanism, and doing so would have
profound effects on private litigation.

For these reasons, I urge you to decline to include in the Judicial Reform Act of 1997 the
proposed amendment to Rule 26(c). Thank you for your consideration.

Sincerely yours,
Paul V. Niemeyer ’
United States Court of Appeals

cc:  Committee on the Judiciary,
United States House of Representatives
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Research Division . fax 202-273-4021

memorandum

DATE: April 16, 1996 ‘

TO: - Members of the Advisory Commitee on Civil Rules
FROM: Beth Wiggins

SUBJECT: Research Report on Rule 26(c) Protective Orders.

About a year ago, I presented a preliminary report to the Civil Rules Committee on
protective activity in three federal district courts. Professor Cooper refers to this report in
this meeting's agenda item on Rule 26(c). I am enclosing a revised version of that report.
Its general thrust is the same as before, but the numbers have been refined and some
detail added. I will attend the Rule 26(c) portion of this week's Committee meeting and
will be happy to address any questions you have then. ’

. FEDERAL JUDICIAL CENTER
p Thurgood Marshail Federal Judiciary Building
Information Services Office
One Columbus Circle, N.E.
Washington, DC 20002-2093



Protective Order Activity in Three Federal Judicial Districts
Report to the Advisory Committee on Civil Rules -

Elizabeth C. Wiggins, Melissa J. Pecherski, and George Cort
Federal Judicial Center
April 1996

Introduction and Methods

This report summarizes work underway at the Federal Judicial Center
concerning protective orders, confidential settlement agreements, and other
sealed court records. The general purpose of our work is to provide the
information necessary to evaluate the efficacy of Fed. R. Civ. P. 26(c) and to
address the potential need for additional provisions in the rules relating to
sealed court records and sealed settlement agreements.

This report-focuses on the use of protective orders in three federal district
courts. Our research approach entailed identifying cases that involved
protective order activity in the three courts and then transcribing information
from the docket sheets and case files of a sample of those cases.

Civil cases filed in 1990-1992 in the District of Columbia and those filed in
1991-92 in the Eastern District of Michigan and the Eastern District of
Pennsylvania were included in the study. We identified cases involving
protective order activity by electronically searching the computerized
databases of civil case dockets for event and relief codes associated with this
type of activity. We then obtained more detailed information about a random
sample of cases that involved protective order activity from each district by
recording information from docket sheets and case files.1

In this report, we present information about the following issues:
o the incidence of protective order activity;

o - the extent to which protective order activity is initiated by stipulated
' agreement versus motion;

e the extent to which motions for protective orders are contested;
e the extent to which motions for protective orders are granted;

e the stated objectives of protective orders;

1For the District of Columbia, we searched the electronic database during the fall of 1993 and
collected the information from the docket sheets and case files during the spring and summer of
1994. In the Eastern District of Pennsylvania and the Eastern District of Michigan, we searched
the electronic databases during the summer of 1994 and collected the information from the
docket sheets and case files during that summer and fall.



the types of cases in which protective orders are granted, including the
nature of suit and the types of parties involved;

the types of cases in which access to discovered material is restricted;

the frequency with which protective orders are modified or dissolved;
and

the disposition of cases in which protective orders are granted.



Findings

The remainder of this report sets forth our findings. Each general finding

is numbered and set forth in bold, followed by a fuller explanation and/or
data tables.

1. In the Eastern District of Michigan and the Eastern District of
Pennsylvania, protective order activity occurred in approximately 5% of civil
cases filed in 1991 and 1992. In the District of Columbia, the incidence of
protective order activity was higher; it occurred in approximately 10.0,% 9.8%,
and 8.1% of the civil cases filed in 1990, 1991, and 1992, respectively.

Table 1 shows for each district the number of civil cases filed during the
time period studied and the number of those cases in which protective order
activity had occurred at the time we electronically searched the dockets.
Because some of the cases filed during the study period were still pending at
the time of our electronic search, the percentages shown in the third row
likely underestimate the actual amount of protective order activity that will
ultimately occur and should be interpreted as lower bounds. Table 2 on the
next page shows the number of cases in each district that we examined in
more detail, and the number of motions, stipulated agreements, and "sua
sponte” protective orders occurring in those cases. By "sua sponte,” we mean
that the protective order was entered by a judge in the absence of a docketed
motion or stipulated agreement. Most of the cases (between 69% and 74%

- across districts) involved only one motion for protective order, one stipulated
agreement, or one "sua sponte" order, although some cases involved up to
ten separate motions, agreements, or "sua sponte” orders.

Unless otherwise noted, the remainder of the findings that we present in
this report are based on the cases that were examined in more detail.

Table 1
Comparison of Total Caseload with Protective Order Activity
District of Eastern Eastern
T Columbia Michigan Pennsylvania
1990 1991 1992 1991 1992 1991 1992
Number of civil filings - 3026 2958 2761 6317 6752 8317 8048
Number of cases involving
protective order activity as 304 289 225 297 340 442 382
of the time we examined :
the dockets

Percentage of cases

reflecting protective order - ‘

activity as of the time we 10.0% 9.8% 8.1% 4.7% 5.0% 5.3%
examined the dockets

4.7%



