Proposed legislation and policy affecting
GHG emissions in the U.S.

By Colette D. Honorable, Jennifer Smokelin, Debra A. Palmer and Randa Lewis

Takeaways

e Proposed rule targets Scope 3 emissions

e The SEC’s final rule will probably face challenges under the APA

e U.S. federal agencies are addressing concerns over GHG emissions
and climate change

On March 21, 2022, the U.S. Securities Exchange Commission (SEC) released
a proposed rulemaking package to require climate-related disclosures. One
such requirement relates to Scope 3 emissions.

The SEC recognizes three categories of emissions: (1) Scope 1 emissions, which are direct
emissions from sources owned or controlled by a company, (2) Scope 2 emissions, which are
emissions primarily resulting from the generation of electricity consumed by a company, and

(8) Scope 3 emissions, which refer to “all other indirect emissions not accounted for in Scope

2 emissions,” meaning emissions from sources outside a company’s control. Companies are
typically able to calculate Scope 1 and 2 emissions without much difficulty; however, estimating
Scope 3 emissions presents challenges, as Scope 3 emissions occur from other processes and
entities outside the company’s control that serve the company’s value chain.

Reporting under the proposed rule

For registrants that do not qualify as a smaller reporting company (SRC), the proposed rule will
require disclosure of Scope 3 emissions and their intensity if they are “material” or the registrant
set a GHG emissions reduction goal that includes Scope 3 emissions. Thus, the proposed rule
does not require reporting of all Scope 3 emissions. A company’s reporting obligation would
depend on a number of specific factors, which you can read more about in our blog post here.

Scope 3 calculation methodology

Although the proposed rule adopts many features of the GHG Protocol, a key difference
between the two is the proposed rule’s leniency on how companies calculate GHG emissions,
which includes Scope 3 emissions. The proposed rule indicates that this deviation is an
opportunity for companies to choose the methodology that best suits their portfolio and
financing activities.
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Safe harbors

While the proposed rule introduces sweeping changes to climate-related disclosures, it also
includes key provisions aimed at lessening compliance burdens, including the exemption for
SRCs, discussed above, a delayed compliance start date for Scope 3 emissions reporting, and
a safe harbor provision that insulates a company from certain securities law liabilities for Scope 3
emissions disclosures.

The proposal includes a safe harbor provision related to liability for Scope 3 emissions that were
disclosed under the proposed rule in a document filed with the SEC. This limitation on liability
would deem a Scope 3 disclosure to not be fraudulent unless it was made or reaffirmed without
a reasonable basis or disclosed other than in good faith.

The proposed rule’s future

The proposed rule is subject to a notice and comment period, which is set to end on June 17,
2022. During this time, the SEC will accept public comments on its proposed rule. In March
2021, the SEC requested information on climate change disclosures and received approximately
600 comments in response. The SEC will likely receive substantially more comments on the
proposed rule, which it must consider and address before the rule can be finalized and enforced.
This process will likely take months to complete.

The SEC'’s final rule, to the extent it predominantly reflects the proposed rule, will likely be
challenged under the Administrative Procedure Act (APA). One possible basis for a challenge
would be the Scope 3 disclosures. Industry groups will likely try to stay the regulations pending
litigation by arguing that any reporting associated with Scope 3 disclosures are outside the
scope of the SEC’s authority or that the SEC was only permitted to require disclosure of
“material” emissions.

If industry groups challenge the rule under the APA, it is possible that a court will find that
the public interest and balance of equities weigh in favor of granting an injunction, just as the
Louisiana district issued a preliminary injunction that barred use of the Biden administration’s
social cost of carbon figure.

If the final rule faces challenges in court, its implementation may well be delayed. And with
the possibility of a new administration being elected for the next term, this rule faces much
uncertainty.
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Counting the cost of carbon

President Joseph Biden issued Executive Order 13990 immediately after his inauguration

in January 2021. The executive order requires federal agencies to “capture the full costs of
greenhouse gas emissions as accurately as possible, including by taking global damages into
account.”

Since then, U.S. federal agencies have enacted various measures to address concerns of the
GHG emissions and climate change, and are facing contentious debate over how much to
charge for carbon emissions.

EO 13990 established an Interagency Working Group on the Social Cost of Greenhouse Gases
(IWG). The IWG defines the social cost of carbon (SCC) as the estimated cost to society of
releasing one ton of carbon dioxide into the atmosphere. The SCC’s value has varied from the
Obama to the Trump and the Biden administrations, with the Biden administration using the
Obama-era estimates adjusted for inflation. Although several states have objected to the Biden
administration’s use of the SCC, the U.S. Court of Appeals for the Fifth Circuit rejected the
states’ efforts to preclude the Biden administration’s efforts (see the March 16 ruling in State

of Louisiana v. Biden). There the court decided that the SCC policies may remain, because
objecting states had not demonstrated standing.

The U.S. Federal Energy Regulatory Commission (FERC) and the Bureau of Land Management
(BLM) are considering analyzing the SCC when issuing certificates or permits for energy
infrastructure projects.

FERC is considering the issuance of a policy statement that will modify the standards used to
evaluate applications by interstate natural gas pipelines to construct new facilities in order to
address greenhouse gas emissions associated with the new facilities. The regulated community
is weighing in.
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In response to objections from numerous parties, a March 24 order reclassified two policies
— the Updated Policy Statement on Certification of New Interstate Natural Gas Facilities and
the interim Consideration of Greenhouse Gas Emissions in Natural Gas Infrastructure Project
Reviews — into “draft policy statements,” thereby reopening them for public comment.

But the U.S. Court of Appeals for the District of Columbia Circuit has issued a number of orders
indicating that FERC must consider GHG emissions when approving proposals to construct
facilities for the interstate transportation of natural gas. For example:

e food & Water Watch v. FERC,;
e \ecinos Para el Bienestar de la Comunidad Costera v. FERC; and
e  Sierra Club v. FERC.

FERC has proposed, over the objections of certain commissioners and industry participants,

to analyze not only the direct GHG effects of pipeline construction proposals, but also the
upstream GHG effects associated with the production of the gas to be transported over the new
facilities and the downstream GHG effects when the gas is consumed by the ultimate end-user.
FERC is also considering applying the SCC to the GHG emissions that will result from new
pipeline projects. FERC’s proposals in this regard have been highly controversial, but it hopes to
issue final rules in the near future.

Similarly, BLM has stated that it will incorporate the SCC of greenhouse gases, including carbon,
nitrous oxide, and methane) into its environmental analysis of fossil fuel leasing and development
on federally-owned lands. BLM has developed a report that estimates annual GHG emissions
from coal, oil, and gas development on federal lands and a longer-term assessment of GHG
emissions and their climate change impacts.
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https://ferc.gov/news-events/news/fact-sheet-updated-pipeline-certificate-policy-statement-pl18-1-000
https://www.federalregister.gov/documents/2022/03/11/2022-04536/consideration-of-greenhouse-gas-emissions-in-natural-gas-infrastructure-project-reviews
https://www.federalregister.gov/documents/2022/03/11/2022-04536/consideration-of-greenhouse-gas-emissions-in-natural-gas-infrastructure-project-reviews
https://www.blm.gov/sites/blm.gov/files/docs/2021-10/Fact Sheet GHG Emissions Report 10292021.pdf
https://www.blm.gov/sites/blm.gov/files/docs/2021-10/Fact Sheet GHG Emissions Report 10292021.pdf
https://www.blm.gov/content/ghg/
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