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Time element’ coverages are those where an 
event occurs and injury – in the form of lost 
business income or extra expense – is suffered 

over a period of time, often referred to as the ‘Period of 
Restoration’. There are only approximately 1,100 time 
element cases – likely less than the number of cases 
addressing the pollution exclusion in liability insurance 
policies. Of those, only 35 address Contingent Business 
Income (CBI) or Contingent Extra Expense (CEE). CBI is 
designed to protect a policyholder for loss caused by 
damage to property of customers or suppliers; while 
CEE covers a policyholder for extra expenses incurred 
as a result of the same damage. 

Despite this paucity of case law, certain principles of 
contingent time element coverage are evident. In this 
article, we will highlight seven of these principles:

Stacking
A policyholder is entitled to ‘stack’ CBI and other time 
element coverages. Frequently, a large loss or an area-
wide catastrophe may trigger coverage under a number 
of time element coverages. For instance, if a fire 
destroys the policyholder’s factory and the neighbouring 
factory of its main customer, the policyholder may have 
both a business income loss and a CBI loss. 

If the policyholder’s loss exceeds the limits 
of one of multiple coverages, courts permit the 
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policyholder to ‘stack’ the coverages. In this example, 
if the policyholder had an 18-month loss running at 
$1,000,000/month, 12 months of business income 
coverage, and a $5,000,000 sublimit on CBI coverage, 
courts would permit the policyholder to claim its loss 
as business income for the first year, then as CBI until 
the $5,000,000 sublimit was exhausted.1 Stacking is 
important because often CBI and other affected time 
element coverages are subject to low sub-limits.

Relationship to suppliers and customers
A policyholder should pay close attention to the 
description of the suppliers or customers in the CBI 
provision. Coverage under CBI and CEE provisions 
varies widely, with some provisions limiting coverage 
to ‘direct’ customers or suppliers, and other provisions 
covering customers or suppliers ‘of any tier’ (i.e., 
customers of customers). One court construed ‘direct’ 
to mean the supplier in direct privity or relationship 
with the policyholder – a reseller of gas – and not 
the gas producer.2 Another court, construing only 
the word ‘supplier’, concluded that a utility serving 
the policyholder’s supplier was not a ‘supplier’ of the 
policyholder, because the policyholder did not consume 
the power produced by the utility.3 Note, however, that 
a subsidiary company may constitute a ‘direct supplier’.4

Other contingent coverages
If the policyholder wants ‘contingent’ coverage for 
events other than property damage to its supplier or 
customer, it may have to purchase it. For instance, 
the policyholder’s supplier may be unable to produce 
product because of earthquake damage to its power 
supplier. In cases limiting CBI coverage to damage or 
destruction of property of the supplier, the court will 
likely find no coverage in this situation.5 

The claim in Pentair could be described as a 
Contingent Service Interruption claim. Similarly, 
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another court denied Civil Authority coverage to an out-
of-state policyholder for its inability to use a convention 
centre in New York City after the attacks of September 
11, 2001 because the Civil Authority coverage was 
limited to the policyholder’s premises.6 The claim in 
Penton Media could be described as a Contingent Civil 
Authority claim. Note that some insurance companies 
have recognised these as legitimate exposures and it is 
now possible to buy ‘extended’ contingent coverage for 
Civil Authority, Ingress Egress and Service Interruption.

Total cessation
There are a number of very poorly reasoned business 
interruption cases which conclude that there is no loss 
unless the property damage causes the policyholder’s 
operations to come to a total cessation. As a result, 
many forms now make clear that they cover loss from 
a partial cessation or interruption; but where forms 
do not include this definition, there is a risk that the 
court will find a requirement of total cessation. Such 
results would be ridiculous for CBI provisions, as it is 
extremely unlikely that the loss of one customer or one 
supplier among dozens will cause the policyholder to 
cease operations entirely. The one CBI case on this issue 
resolves the issue in favour of the policyholder.7

Coverage territory
Policyholders with international customers or suppliers 
may have policies with coverage territories limited 
to the US and Canada, for example. Under those 
circumstances, at issue may be whether the loss was 
within the coverage territory. One court found that the 
loss occurred where the financial loss was suffered.8

‘Pipeline’ damage
Some businesses have a significant ‘pipeline’ issue, 
meaning that, because of transport times or the amount 
of inventory they or their customers have, any loss from 
damage to the property of a customer or supplier will 
start to manifest itself months after the damage. Most 
policies confine CBI and CEE to the Period of Restoration.9 
However, as discussed above, insurance companies 
may be willing to sell ‘extended’ CBI which includes an 
extended Period of Restoration for CBI or CEE.

Rebuilding time
Policyholders are often at the mercy of the conduct 
of their supplier or customer in rebuilding, with 
the insurance company confining coverage to the 
hypothetical period which should have been taken to 
rebuild rather than the time actually taken. One recent 

case found that the policyholder could not be penalised 
by the conduct of its supplier, as that conduct was out 
of its control.10 

Burden of proof
Finally, courts have applied a reduced burden of proof 
for contingent claims, finding that the policyholder 
need not prove the cause of loss in relation to each 
customer or supplier.11 Rather, CBI claims should be 
amenable to proof via the work of forensic accountants 
looking at the policyholder’s overall loss.

While CBI and CEE-related case law may be in limited 
supply, what the instances that we have highlighted in 
this article clearly demonstrate is that organisations in 
possession of or seeking to purchase such insurance 
cover should apply the necessary due diligence 
procedures to ensure that the policy itself delivers the 
specific level of protection it is designed to provide.
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