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Income Share Agreements (“ISAs”) are a relatively new type of financing arrangement that is 
gaining ground in the world of higher education.  Under a typical education-focused ISA, a 
school (the “Provider”) extends education financing to students in exchange for a share of the 
student’s future earned income.  The education space currently includes a variety of different 
education financial aid and finance options, including scholarships, grants and government and 
private student loans; ISAs are a unique, alternative financing source that is distinct from that 
array of options.   

As with any emerging technology or new financial instrument, stakeholders in the education 
ecosystem are surveying the current legal landscape and its potential impact on ISAs.  Certain 
structural elements of ISAs differ from key characteristics of credit arrangements and prove 
integral to this analysis.  Unlike a loan, where the borrower must repay a principal loan amount 
with interest, the existence and amount of a student’s payment obligations under an ISA are tied 
directly to the existence and amount of her future income over a predetermined period of time.  
An ISA Provider must therefore assume the risk that a student may not have sufficient income 
to trigger a payment obligation under the ISA agreement—a risk lenders do not face.   

A review of statutory and regulatory language, as well as interpretive guidance and case law, 
suggests that certain laws, like the Truth in Lending Act, apply only to traditional credit 
arrangements and thus do not encompass alternatives like ISAs that lack certain hallmarks of a 
credit transaction.  Other laws, like the Equal Credit Opportunity Act and Fair Credit Reporting 
Act appear to encompass just credit transactions.  However, a deeper analysis reveals that 
those laws may apply to ISAs in whole or in part for policy or other reasons.  Finally, laws 
concerning privacy, debt collection and certain types of payments have more broad application 
not predicated on the existence of a credit transaction. 

In this paper, we provide a broad overview of ISAs, including key elements of an ISA 
agreement, and show how a typical ISA might operate. We also highlight certain fundamental 
distinctions between loans and ISAs to underscore how ISAs compare to the predominant 
education financing option.  We then examine how select existing federal consumer finance 
laws might apply to ISAs in light of those important differences.  Finally, we undertake a high-
level analysis of anti-discrimination and fair lending concepts to address recent concerns about 
potential discriminatory impacts in the ISA context. 

 

Executive Summary 
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Three types of ISA1 programs are generally 
emerging in this rapidly developing market.  The 
first, and most common, of these programs are 
school-based educational ISAs where the school 
itself acts as the Provider.  Under this 
arrangement, the school provides educational 
funding to cover costs such as tuition, books, room 
and board, etc., to students enrolled at that 
particular school.  In the second type of program, 
third-party Providers offer direct-to-consumer 
educational ISAs.  Here, an outside Provider 
unaffiliated with a particular school funds a 
student’s education expenses.2  Finally, some 
entities offer direct to consumer non-educational 
ISAs.  These ISAs are completely divorced from 
any higher education funding and offer, for 
example, ISAs as a replacement for personal bank 
loans.3  This paper will primarily focus on school-
based education-related ISAs, as they are the 
most common in the market today. 

Adoption of ISAs by education providers is 
increasing both in the United States and in other 
parts of the world.4  Multiple institutions of higher 
learning have begun offering students the option to 
forgo or supplement student loans in favor of an 
ISA arrangement.  For example, Purdue University 
implemented its “Back a Boiler” program in the fall 
of 2016, which offered ISAs to junior and senior 
level students. The university now offers ISAs to 
qualified sophomores as well.5  Several other 
colleges have followed suit,6 as have non-
traditional forms of higher education, such as skills 
based training providers.7 

The rise in ISAs, while mostly positive, has drawn 
pushback from consumer advocates on both sides 
of the political spectrum.  Massachusetts Senator 
Elizabeth Warren has expressed scepticism about 
ISAs, stating that “the terms of ISA contracts can 
be predatory and dangerous for students” while 
also noting that and ISAs have received little 
federal oversight to date.8  Similarly, financial 
advisor and radio personality Dave Ramsey—
famous for his aversion to all types of consumer 
debt—views ISAs simply as a loan by another 
name.9  Much of this criticism appears to arise 
from analysis of hypothetical ISA contracts without 
considering how ISAs are structured in practice.  
In other words, these criticisms overlook certain 
consumer protections and incentives built-into 
these types of arrangements.  These critics also 
fail to acknowledge that school based Providers 
can rely on existing institutions within the school, 

such as the financial aid and career development 
offices, to provide oversight on the ISA program 
and career guidance to students. 

Before analyzing how ISAs fit into the current legal 
regime,10 it is first necessary to understand how 
ISAs are designed, how they are different from 
traditional loans, and how they can work in 
practice. 

ISA Structure and Key Terms 

At its core an ISA is a reciprocal promise between 
a student and Provider.11  The Provider, after 
admitting a student to attend the educational 
institution, credits the student an amount of money 
to use for educational expenses.  In turn, the 
student pledges to pay a predetermined 
percentage of her future income to the Provider 
over a period of time.  Typical ISAs contain many 
important terms to balance incentives and provide 
protection to both the student and Provider.  The 
following is a brief outline of an ISA’s structure, a 
summary of key terms and consumer protection 
features commonly found in ISAs, as well as an 
example of an ISA to show how Providers can 
implement such arrangements.12 

• ISA Amount:  The amount of initial funding 
provided to the student by the Provider.  The 
ISA agreement may limit how the ISA Amount 
is used, and is typically credited to cover 
specific educational expenses, like tuition. 

• Income Share:  The percentage of income the 
student will pay the Provider.  This amount is 
typically calculated as a fixed percentage of the 
student’s gross monthly or annual income.  
Alternatively—although uncommon—Income 
Share may be calculated using a particularized 
source of income, such as income derived from 
working in a specified job field.  Thus, Providers 
may be paid only if students are employed in a 
predetermined profession, usually the 
profession for which the student sought the 
education, certification or license. 

• Grace Period: The amount of time between the 
end of student’s educational program and the 
start of student’s payment obligations.  A typical 
grace period may last a few months, depending 
on the field of study, profession, and structure 
of the particular ISA. 

 

Background 
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• Payment Cap:  The maximum amount a 
student will pay under the ISA.  This amount is 
usually a multiple of the ISA Amount.  For 
example, a student with a Payment Cap of 1.5x 
of the ISA Amount has a Payment Cap of 
$15,000 if the ISA Amount is $10,000.  The 
Payment Cap benefits relatively high-income 
earners, and can be prepaid under many ISAs 
without any penalty.  This is an important 
consumer protection aspect of many ISAs. 

• Maximum Number of Payments (Payment 
Term):13  The maximum number of monthly 
payments a Student must make under the ISA.  
A student who makes the maximum number of 
qualifying payments (i.e., payments based on 
Income Share when a student’s income is over 
the Minimum Income) is discharged from all 
payment obligations under the ISA, even if the 
student has not reached the Payment Cap.  
Payments are not due during periods when the 
student is in school or within a grace period, as 
well as in any month during which the students’ 
incomes are below the Monthly Minimum 
Income (see below). 

• Maximum Payment Term (Payment 
Window):14  The Maximum Payment term is the 
maximum number of months during which a 
monthly payment may be required.  After the 
end of the Maximum Payment Term, no further 
payments will be required under the ISA 
regardless of how many payments have been 
made or how much has been paid.  In other 
words, the student’s ISA obligations can end 
even if the student has paid less than the ISA 
Amount, or even if the student has paid nothing 
at all. 

• Monthly Minimum Income:  The amount of 
income necessary to trigger a student’s 
payment obligations.  If a student earns less 
than a certain amount of money during each 
month of the Payment Term, the student is not 
obligated to make ISA payments for that month.  
Months in which payments are not required due 
to low earnings do not extend the Maximum 
Payment Term, but also do not qualify as a 
monthly payment for purposes of the Maximum 
Number of Payments. 

• Annual Reconciliation: Providers require 
students to verify their income both at the end 
of the Grace Period (so that monthly payment 
amounts can be determined) and at various 
points thereafter, often yearly.  Students are 
typically required to submit copies of 
documents (pay-stubs, IRS Forms W-2, 1099 or 

4506T, and other forms of income 
documentation, etc.) evidencing their date of 
employment and actual income. 

• Default: Unlike a loan, non-payment under an 
ISA may not be an event of Default if, among 
other things, the student’s income is less than 
the Monthly Minimum Income.  Examples of 
events of default in a typical ISA may include 
consistent and prolonged non-payment when 
the student’s income exceeds the Monthly 
Minimum Income, failure to provide sufficient 
documents to verify the student’s income, or 
providing false, misleading or deceptive 
information to the Provider. 

Example of a Typical ISA 

The following is a hypothetical ISA arrangement in 
a traditional higher education setting.  In this 
example, the Provider provides a student $15,000 
for educational services (the ISA Amount).15  The 
student’s payment obligations begin at the 
expiration of a grace period (similar to the grace 
periods afforded in student loans) and are only 
triggered if the student’s gross income is greater 
than $25,000 per year ($2,083.33/month) (the 
Minimum Income).  In return, the student pledges 
to pay the Provider 5.00 percent of her future 
gross income (the Income Share).16      

The maximum amount the student could pay is 
150 percent of the ISA Amount, or $22,500 (the 
Payment Cap).  Alternatively, the student could 
make up to 60 monthly payments under the ISA 
(the Maximum Number of Payments), unless she 
reaches the Payment Cap.  In any event, the 
student’s payment obligations will end at the 
earliest of (i) making the Maximum Number of 
Payments, (ii) reaching the Payment Cap, or (iii) at 
the end of the Payment Term, when more than 
100 months have elapsed after the grace period 
ends. 

 



Income Share Agreements: How They Work and Their Place in the Federal Regulatory Regime  Reed Smith  04 

Under this arrangement, whether a student is required to make any payments, and the amount 
of money a student will pay, is tied to the income the student is able to earn.  The following 
chart illustrates how variations in income impact payment rates and a Provider’s return on 
investment: 

 

As is evident from the model, income earners at the extreme ends of the spectrum are protected in 
different ways.  If a student only manages to earn $20,000 in gross income over a 100-month period, she 
will owe $0 and her ISA obligations terminate.  In contrast, a high earner making $120,000 per year will 
discharge her ISA in only 3.75 years after reaching the payment cap of $22,500.17 

Further, the amounts paid by income earners in the middle are analogous, if not lower, to those paid 
under both Federal and private student loans.  For example, a student who takes out a private student 
loan for $15,000 at 10.00 percent interest (a typical rate for private loans with no cosigner) would pay 
$23,786.84 in principal and interest over 10 years ($198.23/month) and $19,122.24 over 5 years 
($318.71/month).18  Similarly, a graduate student or parent with a Direct PLUS Loan at 7.08 percent 
interest would pay $20,973.82 in principal and interest over 10 years ($174.78/month) or $17,855.07 
over 5 years ($ 297.58/month).  These examples assume that the student timely meets his payment 
obligations for the life of the loan, although failure to do so could lead to a much higher repayment 
amount due to accruing interest, late fees, etc.   

 

ISA Payment 
Example $15,000 Funded, 5% Income Share1 

Income $20,000 $40,000 $60,000 $80,000 $100,000 $120,000 

Monthly Payment 
Amount 

$0 $166.66 $250 $333.33 $416.66 $500 

Number of Monthly 
Payments 

0* 60 60 36 54** 45** 

Payment Term Used 
(100 Months 
Maximum) 

100 60 60 100*** 54 45 

Income Share 5% 5% 5% 5% 5% 5% 

ISA Amount $15,000 $15,000 $15,000 $15,000 $15,000 $15,000 

Total Amount Paid $0 $10,000 $15,000 $12,000 $22,500 $22,500 

* No payments for 100 months because Income never exceeded the Minimum Income. 

** Payment Cap reached. 

*** Indicates student’s income did not exceed the Monthly Minimum Income for 64 out of 100 months of the 
Maximum Payment Term.  Student was unemployed, underemployed, or otherwise did not work during 
this period. 
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Comparing Loans and ISAs 

Most people are familiar with the structure of 
student or personal loans.  An institution, typically 
a bank or the United States Department of 
Education, loans money to a borrower to cover 
education related expenses.  These expenses 
include tuition, books, housing, food and other 
living expenses.  Repayment is typically deferred 
until after the student graduates or stops attending 
school full time.  At present, federal student loan 
rates vary from 4.53% to 7.08 percent, and 
personal loans may be much higher.19  Unless 
forgiven through death—or, in the case of income 
driven repayment plans, the passage of 20 years 
(undergraduate loan) or 25 years (graduate 
loan)—the loan principal and all accrued interest 
must be repaid in order for the loan to be 
discharged.  Additionally, repayment periods for 
loans are typically much longer than those for 
ISAs.  This can substantially increase the amount 
a student will ultimately pay a loan provider. 

Moreover, interest on a student loan accrues while 
the student is in forbearance (or in delinquency), 
or during periods when an individual is making 
income-driven repayments, and is capitalized into 
the principal when the repayment period restarts.  
Because there is no cap on the amount of interest 
that may accrue, a student’s loan balance can 
theoretically grow forever.20  Certain federal 
student loans are eligible for forgiveness—
although the number of loans actually forgiven 
under this policy suggests this promise may be 
illusory.21  Student loans are virtually non-
dischargeable in bankruptcy,22 although there is 
some political movement to provide bankruptcy 
relief for the roughly 25 percent of borrowers who 
are in delinquency or default of their student loan 
obligations.23 

Students have several options in structuring their 
student loan repayment schedule with respect to 
Federal loans. The student may repay under the 
Standard Plan of equal monthly payments in 
repayment periods up to 10 years (up to 25 years 
if under the Extended Repayment Plan),24 or 
between 10 years and 30 years for consolidation 
loans.25  The Department of Education also 
permits students to repay loans on a graduated 
basis,26 where payments increase every two years 
under the assumption that a borrower’s income will 
increase over time,27 as well as “income driven” or 
“income-sensitive” plans.28  Income driven 
repayment plans vary, but will generally require a 
borrower to make payments based on between 10 
and 20 percent of her “discretionary” income.29  
For income-sensitive plans, monthly payment 
obligations increase or decrease based on the 
borrower’s annual income over a 10 year term.30 

ISAs differ from student loans in three primary 
ways.  First, a student’s payment obligations under 
an ISA are dependent entirely on the existence 
and amount of a student’s gross earned income.  
Second, a student’s payment obligations are 
subject to a maximum Payment Cap, which is 
typically a multiple of the ISA Amount.  Finally, 
students are only bound to make payments under 
the ISA for a specific number of payments over a 
predetermined amount of time.  As discussed 
below, this three legged structure can protect 
students from adverse outcomes that many 
students may face when bound to a student loan. 

The Income Share 

Perhaps the most notable feature of an ISA is the 
basis of the student’s payment obligations—
income.  Payment obligations under an ISA are 
tied directly to the existence and amount of a 
student’s gross earned income at the time of 
payment to the Provider, on a percentage basis, 
and are suspended if the student does not make 
sufficient income.   

Although similar to an income-driven or sensitive 
plan, an ISA does not charge interest or calculate 
a principal that must be repaid.  An income based 
repayment loan will accrue interest over the 
repayment term and monthly payments are first 
applied to the loan’s accrued interest, and then to 
the principal balance.  Income based loans also 
typically have much longer repayment terms than 
ISAs, ranging from 10 years under income-
sensitive to 25 years under income driven plans.31  
Unlike an ISA, a borrower under an income based 
repayment plan is obligated to repay the entire 
initial loan amount (plus interest) unless and until 
the borrower makes timely payments for the 
duration of the repayment period. 

The Maximum Payment Cap 

ISAs typically include a maximum payment cap, 
usually calculated as a multiple of the ISA Amount, 
which provides a student whose gross income is 
relatively high protection against payments to the 
Provider far exceeding the ISA Amount.  In other 
words, an ISA provides a student both downside 
and upside protection depending on her range in 
income.  If her income is relatively low, a student 
will pay less than a comparable loan payment and 
discharge of the ISA obligation is not tied to 
repayment of principal and accrued interest.  
Further, a student’s payment obligations are 
suspended during periods where her monthly 
gross income does not meet a predetermined 
minimum.  On the other hand, a Student with 
relatively high income will discharge her 
obligations when she satisfies the maximum 
payment cap, preventing burdensome and 
potentially disproportionate recovery by the 
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Provider.  As demonstrated in Table 1, income 
earners on either end of the bell curve are 
protected from onerous payment obligations. 

ISA Obligations are Time Bound 

Finally, ISAs are limited temporally in two 
significant ways.  First, ISAs typically mandate a 
Maximum Number of Payments that the student is 
obligated to make to the Provider.  Second, a 
student is only bound to make payments under the 
ISA within a predetermined period.  Upon 
expiration of the grace period after leaving school, 
a student must make payments under the ISA if 
her monthly gross income exceeds a 
predetermined minimum threshold.  If her income 
is above this minimum amount, the student is only 
obligated to make a certain number of monthly 
payments before the ISA is discharged.  On the 
other hand, if her income does not reach this 
minimum threshold, payment obligations are 
suspended until her income increases.  If it never 
exceeds the minimum threshold, the payment 
obligation is excused after a period of time.   

Built-In Consumer Protections 

Time-based limitations, in conjunction with the 
payment cap and income based payment 
structure, creates a three-pronged structure that 
limits a student’s exposure in the amount it will pay 
to a Provider.  This arrangement simultaneously 
provides students downside protection in the case 
of a loss of employment, reduction in salary, and 
the various hazards associated with federal 
student loans, such as capitalization of unpaid 
interest following forbearance periods or negative 
amortization when making income-driven 
payments.   

These unique benefits are available to students 
across the income spectrum.  For low earners, 
ISAs have built in protection in case of un-
employment or under-employment; unlike a 
standard payment on a federal student loan, a 
student’s payment obligations under an ISA 
fluctuate based on the students ability to pay, do 
not accrue interest when payments are not 
required, and terminate on a date certain.  High-
income earners also benefit from the ISAs 
structure, in that they have certainty in their 
maximum payment obligations, protection against 
loss of employment or a reduction in income, and 
are not handcuffed to jobs they dislike simply 
because the high income allows them to make 
their loan payments.  Middle-income earners get 
both downside and upside protection for payments 
roughly equal to those due under a federal student 
loan. 
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The distinctions between loans and ISAs play an 
important role in the potential coverage of select 
federal consumer financial laws.32  In particular, 
the definitions of “credit” and related terms 
contained in those laws are often key to 
determining their applicability to ISAs.33  In light of 
that, our analysis is presented in two broad 
categories: laws where coverage depends on the 
scope of what constitutes “credit” and laws that 
may apply regardless of whether ISAs are deemed 
credit transactions. 

 

Federal Consumer Financial Laws That 
Involve “Credit” 

Unlike traditional forms of credit, an ISA obligation 
does not guarantee payment to the ISA provider.  
Rather, an ISA provider’s right to receive 
payments pursuant to an ISA agreement is entirely 
contingent upon the level of employment of the 
student during the ISA payment period.  If the 
student has no earned income, or an earned 
income that is below the minimum income 
threshold, the ISA provider is not entitled to a 
payment.  A student lender, by contrast, maintains 
the right to collect the outstanding principal loan 
amount and interest set forth in the loan 
documents without regard to the student’s 
earnings status or ability to repay.34 

The balance of risk and absence of an absolute 
right to collect advanced funds are what 
distinguish traditional credit, such as loans, from 
an ISA.  These key distinctions directly affect the 
application of certain federal consumer financial 
laws.  We review a handful of such laws where 
coverage depends, at least in part, on whether the 
relevant financial product constitutes credit or 
a loan. 

As discussed in more detail below, following our 
analysis of relevant statutory and regulatory 
language, caselaw and interpretive guidance, we 
conclude that ISAs fall outside of the meaning and 
scope of traditional forms of credit.  As a result, 
some of those federal consumer financial laws 
may not apply in the ISA context. 

 

The Truth in Lending Act 

The Truth in Lending Act (“TILA”)35, implemented 
by Regulation Z (“Reg. Z”)36, was enacted in 1968 
as part of the Consumer Credit Protection Act.  
TILA requires entities that extend credit to 
consumers to make certain written disclosures 
concerning finance charges and related aspects of 
credit transactions.37  TILA has been amended on 
numerous occasions, adding requirements for 
credit cards, certain mortgage transactions and a 
host of other products and services.   

The scope and application of TILA turns on 
statutory language that is either broadly defined or 
undefined, and presupposes the existence of a 
loan and a lender.  Thus TILA and Reg. Z provide 
little guidance on whether non-traditional financing 
vehicles like an ISA are covered by their 
provisions.   

For example, the definition of “credit” under TILA is 
defined as “the right granted by a creditor to a 
debtor to defer payment of a debt or to incur debt 
and defer its payment.”38  The statute does not 
define the terms “debt” or “debtor.”  While the term 
“creditor” is defined, the definition ties back to 
“credit”:   

The term “creditor” refers only to a 

person who both (1) regularly extends, 

whether in connection with loans, sales 

of property or services, or otherwise, 

consumer credit which is payable by 

agreement in more than four 

instalments or for which the payment of 

a finance charge is or may be required, 

and (2) is the person to whom the debt 

arising from the consumer credit 

transaction is initially payable on the 

face of the evidence of indebtedness or, 

if there is no such evidence of 

indebtedness, by agreement.39 

The defined term “creditor” also includes a “private 
education lender”40 which incorporates the 
concepts of a loan and lender.41  Here again, 
however, the definition of lender involves the 
extension of a “loan”, another undefined term 
under TILA and Reg. Z. 

Federal Law Analysis 
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The official commentary to Reg. Z provides some 
clarity concerning TILA’s intended scope.   In 
particular, the commentary to the definition of 
“creditor” sets forth several exclusions to the 
definition of “credit”; for example, layaway plans, 
borrowing against the accrued cash value of an 
insurance policy, or a pension account “if there is 
no independent obligation to repay.”42  The 
concept of “credit” requiring an obligation to repay 
is more pronounced in yet another exclusion for 
investment plans in which the entity providing that 
capital to the consumer bears the risk of loss of 
that capital.43  Read together, these exclusions 
suggest that an extension of credit under TILA 
exempts financing arrangements, like ISAs, where 
the obligor is not required to repay or where the 
obligee bears the risk of loss. 

To date the most clarity on what constitutes 
“credit” or a “loan” under TILA may be found in 
caselaw.  Although case law is not extensive, 
courts that have considered this issue generally 
have expanded on the exclusions found in the 
commentary and generally construe the extension 
of credit to be  an arrangement where the obligor 
has an unconditional legal obligation to pay.44 

Applied here, those principles place ISAs outside 
the scope of TILA’s provisions.  ISA providers 
enable students to fund their education on the 
condition that students will share a modest 
percentage of their post-graduation income when 
their income exceeds the minimum monthly 
income threshold.  These attributes support the 
distinction between an ISA and traditional lending.  

While the overall goal of TILA is to make the risks 
and costs of borrowing transparent for consumers 
before they obtain a loan, it proscribes very 
specific standards of disclosure that do not always 
make sense for ISAs.  For example, a TILA 
disclosure for closed-end credit must include a 
payment schedule, which may be unknowable at 
the time a student obtains an ISA.45  TILA also 
requires disclosure of finance charges, yet another 
term that does not align with the structure of ISAs 
where no specific interest rate, or finance charge 
of any kind, applies or could even be determined 
when an ISA is consummated because payments 
are based solely on future income.   

Notwithstanding the foregoing, ISA Providers 
generally appear to have adopted a similar or 
enhanced disclosure regime.  For example, we 
understand that some Providers use a modified 
version of the TILA disclosure in connection with 
their respective ISA programs modeled after the 
TILA disclosures for private education loans, 
including a 30-day acceptance period and a three-
day right to cancel.  Other Providers provide a 
side-by-side comparison of an ISA to an average 
private education loan.  At least one Provider 
requires students to learn about ISAs and take a 
comprehension quiz prior to obtaining an ISA.  As 

such, ISA Providers generally appear to be 
complying with the intent and spirit of TILA— 
ensuring that consumers receive a clear and 
understandable layout of certain costs and terms 
to allow for easy comparison of financing costs 
among different products—despite falling outside 
of TILA’s scope.   

The Equal Credit Opportunity Act 

The Equal Credit Opportunity Act (“ECOA”)46, as 
implemented by Regulation B (“Reg. B”) prohibits 
discriminatory practices in connection with the 
extension of credit.  The analysis of what 
constitutes “credit” under ECOA is similar to, 
though not the same as, TILA.  Like the definition 
pursuant to TILA, “credit” is defined under ECOA 
as “the right granted by a creditor to applicant 
debtor to defer payment of debt or to, incur debts 
and defer its payment or to purchase property or 
services and defer payment therefor.”47  A 
“creditor” means a person who regularly extends, 
renews or continues credit.48 

While both the TILA and ECOA statutory schemes 
incorporate similar definitions of credit and 
creditor, ECOA and Reg B. are intended to have 
broader coverage than TILA.  The definition of 
credit under ECOA includes “deferment of 
payment for services”, an additional prong not 
included in TILA.49  The official commentary to 
Reg. B expressly states that “credit” is defined 
more broadly under ECOA than TILA, and 
includes “a right to defer payment of a debt - 
regardless of whether the credit is for personal or 
commercial purposes, the number of installments 
required for repayment, or whether the transaction 
is subject to a finance charge.”50  This deferment 
of payment, without qualification, provides a 
greater scope of what constitutes credit under 
ECOA.51 

A review of caselaw, however, reveals that, similar 
to TILA, application of the statute turns on whether 
the transaction involves credit.   Courts have been 
more active in interpreting the definition of “credit” 
under ECOA than under other statutory schemes 
although the body of caselaw is by no means 
extensive.  The vast majority of courts have found 
that ECOA applies to traditional credit 
transactions, such as most loans and automobile 
leases.52  At least one court found that a cellular 
services contract constitutes credit under ECOA 
because it involves the deferral of payment for the 
services.53  Another court held that a credit 
arrangement does not exist where the plaintiff was 
not permitted to defer payment for work for a 
substantial amount of time.54 

Against that backdrop, it can be surmised that 
court interpretations of what constitutes credit 
under ECOA, while not uniform, involve some form 
of credit that is intended to be repaid.  However, 
courts appear more inclined towards an expansive 
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view of ECOA’s scope which tendency seems 
driven, in part, by the strong anti-discrimination 
policy that underpins ECOA.55  In light of that, we 
further analyze ISAs through an anti-discrimination 
lens later in this paper.  

The Fair Credit Reporting Act 

The Fair Credit Reporting Act (“FCRA”) governs 
the collection, dissemination, use and accuracy of 
information in consumer credit files.56  It sets forth 
specific requirements for entities that use credit file 
information in consumer credit decisions and 
requires a permissible purpose to do so.57  The 
FCRA defines “credit” and “creditor” by cross-
referencing those definitions in ECOA.58 

Like ECOA, courts have taken a more expansive 
view of what constitutes credit under the FCRA.59  
However, their approach has not been uniform and 
we were unable to identify any caselaw or other 
guidance that examines the FCRA’s application to 
non-traditional financial arrangements like ISAs.  
Given the overlap in key definitions with TILA and 
ECOA, the same underlying analysis should apply; 
the fact that an ISA, by its structure, does not 
create an absolute payment obligation likely 
places the ISA outside the definition of credit 
under the FCRA. 

Notwithstanding that ISAs may not be not 
considered “credit” pursuant to the FCRA, 
however, ISA Providers should still examine the 
potential scope and application of the FCRA to 
their respective ISA programs.  For example, the 
FCRA sets forth specific requirements for a host of 
consumer credit report-related activities that are 
not necessarily dependent on the definitions of 
credit or creditor, including the permissible 
purpose provisions for obtaining reports60 and 
accuracy and dispute procedures related to 
reported trade lines.61  Thus, ISA Providers may 
be subject to certain provisions of the FCRA—
even if they are not deemed “creditors”—to the 
extent their activities fall within the purview of 
those provisions.62 

Unfair, Deceptive and Abusive Acts and 
Practices 

Perhaps the most widely used and broadly 
construed federal consumer finance law is the 
prohibition against unfair, deceptive and abusive 
acts and practices (“UDAAP”).63  Since its 
inception in 2011, the Consumer Financial 
Protection Bureau (“CFPB”) has brought a variety 
of public enforcement actions against a wide range 
of entities using its UDAAP authority.64 

In particular, the Dodd–Frank Wall Street Reform 
and Consumer Protection Act (“Dodd–Frank Act”) 
gives the CFPB authority to bring UDAAP and 
other claims against “covered persons” and their 
service providers who offer or provide a consumer 
financial product or service.65  The Dodd-Frank Act 

expressly sets forth several specific but varied 
categories of financial product and services, such 
as real estate settlement services66, deposit-taking 
activities67, and debt collection.68 

Only one of the enumerated categories appears 
applicable to ISA transactions: “extending credit 
and servicing loans, including acquiring, 
purchasing, selling, brokering, or other extensions 
of credit.”69  The definition of credit, in turn, “means 
the right granted by a person to a consumer to 
defer payment of a debt, incur debt and defer its 
payment, or purchase property or services and 
defer payment for such purchase.”70  This 
definition mirrors the same definitions of “credit” 
that appear in TILA, ECOA and the FCRA and 
thus ties the CFPB’s UDAAP authority to 
extensions of credit.71 

For the reasons discussed above, ISAs should not 
be deemed credit.  As a result, the CFPB would 
seem to lack the authority to pursue a UDAAP 
claim against an ISA Provider (or service 
provider).72 

Despite that apparent jurisdictional limitation, 
CFPB enforcement activity has shown that the 
boundaries of UDAAP authority, and what 
constitutes an unfair, deceptive or abusive act or 
practice, are often broadly construed.  
Furthermore, the CFPB has demonstrated a keen 
interest in pursuing entities in the education space, 
including several for-profit schools73, an 
accrediting body74, a private student loan 
provider75 and student loan servicers.76  It also has 
supervisory authority over larger participants in the 
student loan servicing market.77 

In addition, the Federal Trade Commission (“FTC”) 
has authority to bring enforcement actions related 
to “[u]nfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or 
practices in or affecting commerce.”78  This 
authority—commonly known as UDAP—is closely 
linked to the CFPB’s UDAAP authority but enjoys 
broader application.79  The FTC has actively used 
its UDAP authority to bring enforcement actions 
against entities under its jurisdiction, which include 
a wide variety of companies with the exception of 
banks, credit unions and common carriers (in 
certain instances).80  Given this broad mandate, 
ISA Providers and service providers would be 
subject to the FTC’s UDAP authority and could 
face enforcement actions for ISA-related activity.81 

Against that backdrop, ISA Providers and service 
providers should be mindful of existing UDAP and 
UDAAP precedent and endeavor to meet the spirit 
of that guidance when engaging in ISA-related 
activities. 
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Application of Other Federal Consumer 
Financial Laws 

There are a handful of consumer finance laws that 
likely apply to ISAs without regard to whether they 
constitute credit, including the Fair Debt Collection 
Practices Act (“FDCPA”)82, Gramm-Leach-Bliley 
Act (“GLBA”)83 and the Electronic Fund Transfer 
Act (“EFTA”).84  In the case of the FDCPA and the 
EFTA, coverage is activity-based.  GLBA likely 
applies generally, both as a matter of statutory and 
regulatory language and best practices due to 
heightened sensitivity concerning privacy. 

We briefly discuss each law and how it may apply 
in the ISA context. 

Fair Debt Collection Practices Act 

The FDCPA sets forth the rules that third-party 
debt collectors must follow when attempting to 
collect consumer-related debt.85  It applies only to 
third-party collection efforts; entities that engage in 
collection activity related to their own accounts are 
not covered.86  Thus, Providers that originate and 
service their own ISAs are not encompassed by 
the provisions of the FDCPA.87 Similarly, entities 
that service for others from the time of ISA 
origination are not likely to be subject to the 
FDCPA. 

Debt is defined broadly under the FDCPA as any 
consumer obligation to pay money arising from a 
transaction primarily for personal, family or 
household purposes.88  Courts have consistently 
found that the scope of the FDCPA is expansive 
and thus applies to any obligation to pay, 
regardless of whether the debt is connected to a 
loan or similar extension of credit.89  As such, 
while Providers are not covered, service providers 
who engage in collection efforts on their behalf will 
likely be subject to the FDCPA’s provisions.  
Those requirements include limitations on the 

time, manner and method of communication with 
consumers90 and prohibitions on (i) engaging in 
harassment or abuse91, (ii) making false or 
misleading representations92 and (iii) unfair 
practices.93  The FDCPA also requires a debt 
collector to validate a debt via written notice to the 
consumer.94 

Electronic Fund Transfer Act 

ISA Providers and their service providers should 
also be mindful of EFTA and Regulation E (“Reg. 
E”), which encompass certain electronic fund 
transfers (“EFTs”).95  Application of Reg. E 
generally is not predicated on the definition of 
credit.96  Instead, it applies more broadly to 
consumer deposit accounts and establishes the 
rights, liabilities and responsibilities of parties 
involved in EFTs to or from those accounts.   

EFTA and Reg. E will only apply if an ISA 
contemplates recurring payments from a student’s 
bank account.  In those instances, Reg E. sets 
forth strict timing and authorization provisions,97 
including the student’s right to stop payments up to 
three days prior to the next scheduled transfer.98  
Reg. E also requires a 10-day advance notice if 
the amount of a recurring transfer varies from the 
previous transfer amount.99  Finally, Reg. E 
prohibits entities from conditioning an extension of 
credit on the consumer’s repayment by 
preauthorized EFTs.100  While this provision likely 
will not apply to ISAs, Providers and service 
providers should consider adopting as a best 
practice a prohibition on making recurring transfers 
a mandatory method of payment under an ISA.  

Gramm-Leach-Bliley Act 

Privacy has emerged as a paramount concern for 
consumers and businesses over the past decade.  
GLBA generally governs how financial institutions 
protect and share nonpublic personal information 
such as social security numbers and bank account 
numbers.101  It requires a financial institution to 
provide notice to consumers about its privacy 
policies and practices, describe the conditions 
under which it shares consumer information with 
nonaffiliated third parties and provides a method 
for consumers to “opt out” of information sharing in 
certain instances.102 

Financial institutions are also required to establish 
a program to ensure the security, accuracy and 
confidentiality of customer information.103  Various 
regulators enforce the security safeguards 
requirements of GLBA, including the FTC.104  The 
Safeguards Rule requires financial institutions to 
develop a written information security program that 
is appropriate given its size as well as the 
complexity, nature and scope of its activities.105  
The program must also take into account the 
sensitivity of the customer information at issue with 
an overall goal of protecting customer’s non-public 
personal information. 
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The term “financial institution” has a broad 
meaning under GLBA.  It includes many 
companies not traditionally considered to be 
financial institutions, regardless of size, that are 
“significantly engaged” in providing financial 
products or services to consumers.106  Given that 
broad definition, ISA Providers may be covered by 
GLBA’s privacy notice and opt-out provisions107 as 
well as the requirement to implement security 
safeguards for customer information.  ISA 
Providers should also ensure that their vendors 
likewise maintain robust information security 
programs. 
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As discussed in detail above, the structure and 
alternative nature of ISAs likely place them outside 
the reach of several federal consumer financial 
laws, including ECOA.  However, as a new and 
innovative entrant in the education finance space, 
industry participants, courts, regulatory agencies, 
state legislatures and Congress are still debating 
how to regulate ISAs.  Not surprisingly, some in 
Congress have expressed misgivings about ISAs.   

To that end, Senator Elizabeth Warren (D-Mass.) 
and Representatives Ayanna Pressley (D-Mass.) 
and Katie Porter (D-Calif.) sent letters to the 
Department of Education and to the presidents of 
seven colleges and universities that have ISA 
programs and participate in the federal student aid 
program (“Congressional Letters”).  In addition to 
requesting certain information relating to ISAs, the 
Congressional Letters reflect concerns that ISAs 
could “create significant opportunities for 
discriminatory practices.”108 

The chief concerns expressed in the 
Congressional Letters relate to the potential for 
discrimination in violation of ECOA and other 
federal anti-discrimination laws because ISAs are 
structured and rely, in part, on a student’s 
expected post-graduate income stream.  
According to the authors of the Letters, the 
existence of discrimination against protected 
classes in the U.S. labor market may thus lead to 
disparate impacts on protected classes in the ISA 
context.109  In particular, the authors take aim at 
ISAs that differentiate terms based upon a 
student’s chosen field of study because certain 
fields may correlate with gender or race and lead 
to higher or lower expected average earnings 
following graduation.110 

While it is unlikely—or at least unclear—whether 
ECOA would even apply to ISAs, we provide the 
following high-level analysis of fair lending liability 
under ECOA in light of concerns that ISAs may run 
afoul of ECOA and other federal anti-
discrimination laws.111  In our analysis, we 
examined relevant caselaw against the typical 
structure of an ISA and, for the reasons below, 
conclude that a plaintiff would likely struggle to 
satisfy the requirements needed to mount a 
successful ECOA disparate impact claim against 
an ISA Provider under current legal standards.112 

ISAs and Field of Study 

As noted throughout this paper, ISA Providers use 
a student’s post-graduate expected income stream 
as a significant factor in structuring the applicable 

ISA.  This factor, among others, will inform both 
the ISA Amount and Income Share figures.   

ECOA concerns involving ISAs flow directly from 
this structural feature—if members of a protected 
class will not earn as much as non-protected class 
members due to discrimination in the labor market, 
use of a student’s expected income stream may 
lead to disparate impacts on protected classes.  
For example, this would likely be the case when a 
program such as early childhood education, which 
is dominated by female students and provides 
relatively low post-graduate earnings, is compared 
to other fields of study like engineering, which is 
dominated by male students and provides 
relatively high post-graduate earnings.   

These concerns appear misplaced for a few 
reasons.  First, even assuming such a result were 
to occur, this result could be better than existing 
repayment obligations under student loans.  While 
income-based or income-driven repayment plans 
are available for most federal loans programs, a 
student must apply and qualify to be eligible.113  
Private loans offer less flexibility for repayment, 
often providing only forbearance or deferment 
during times of hardship.114  Under an ISA, if terms 
are set based on field-of-study, students with lower 
levels of post-graduate income will pay less than 
students with higher levels of post-graduate 
income.  These lower payments will be automatic, 
will not depend on qualification criteria, and will 
make ISA payments more affordable for the 
students with lower expected income who need it 
the most.  We believe this to be an improvement 
over the status quo.115 

Second, the concerns are grounded in the premise 
that, for disparate impact purposes, the relevant 
population is all students who obtain ISAs, such 
that providing terms based upon the field of study 
within that population may result in disparate 
impact to protected classes.   

This premise, however, may not be accurate or 
appropriate.  As the authors of the Congressional 
Letters recognize, discrimination against protected 
class members currently exists in the labor market.  
Indeed, equal pay for women has been an area of 
heightened focus in the United States and 
elsewhere.  The wage gap between white and 
minority workers has also been well-documented 
and persists despite decades of efforts to bridge 
those disparities. 

Against that backdrop, and knowing that certain 
fields may be dominated by members of specific 
protected classes, the relevant population for 

Anti-Discrimination / “Fair Lending” Analysis 
Under ECOA 
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disparate impact purposes should be ISAs 
provided to students within a certain focus area.  
ISA Providers—like others who offer financing 
arrangements—must work within an ecosystem 
where wage disparities are deeply embedded.  
Using a field of study comparison group accounts 
for those longstanding differences and would likely 
be a better indicator of disparate impact.  For 
example, for ISAs provided to early childhood 
education majors, there would be no expected 
disparity between ISA terms offered to female and 
male students.  The same result would be 
expected for ISAs provided to engineering majors.  
Any disparity would therefore be a strong indicator 
that the ISA structure, and not existing societal 
factors, is the cause. 

Viewing ISAs and any disparate impact analysis 
through a field-of-study-based lens is consistent 
with other real-world applications in the lending 
space.  Banks and other financial institutions 
routinely distinguish between loan products within 
the same class for a variety of analyses, including 
for fair lending purposes.  For example, home 
equity loans and 30-year fixed mortgage loans are 
analyzed independently despite both being 
mortgage loan products.  Making a similar 
distinction for various fields of study ISAs would 
seem appropriate. 

Finally, to the extent ISA Providers set Income 
Share figures such that the monthly payment 
amounts will be, on average, equal regardless of 
the field of study pursued by the student, then 
such a practice would not be expected to result in 
a disparate impact.  Indeed, in the loan context, a 
loan bearing the same interest rate extended on 
identical terms to a medical doctor and a pre-
school teacher is not considered discriminatory 
simply because the debt service for such loan 
accounts for a greater percentage of the pre-
school teacher’s income than of the medical 
doctor’s income. 

Disparate Impact under ECOA 

Putting those considerations aside and assuming, 
arguendo, that the Congressional Letters authors’ 
concerns warrant further analysis, establishing a 
viable ECOA disparate impact claim against an 
ISA Provider will likely be an uphill climb. 

ECOA prohibits creditors from discriminating 
against credit applicants on the basis of race, 
color, religion, national origin, sex, marital status, 
age, because an applicant receives income from a 
public assistance program or because the 
applicant has in good faith exercised any right 
under the Consumer Credit Protection Act.116  
ECOA has two theories of liability: disparate 
treatment and disparate impact.117  In a disparate 
treatment case, a plaintiff must establish that the 
defendant had a discriminatory intent or motive 
and treated an applicant differently based upon a 

prohibited basis.118  In a disparate impact case, a 
plaintiff must establish that the defendant employs 
facially neutral policies or practices that have a 
disproportionately adverse effect on a protected 
class that are otherwise unjustified by a legitimate 
rationale.119 

Given that ISA Providers do not structure ISAs 
with a discriminatory intent or motive or treat 
applicants differently based upon an applicant’s 
membership in a protected class, we focus our 
attention on an analysis of ISAs through a 
disparate impact lens.120 

In order to establish a prima facie case for 
disparate impact under ECOA, a plaintiff must 
identify: 1) a specific neutral policy or practice of 
the defendant; and 2) a significant adverse or 
disproportionate impact on a protected class 
caused by the defendant’s neutral policy or 
practice.121  Further, assuming that a plaintiff could 
make such a demonstration, plaintiff would need to 
defeat the defendant’s “business necessity” and 
“manifest relationship” defenses, each of which 
are discussed further below. 

Identification of Specific Neutral Policy or 

Practice 

The first prong of any disparate impact analysis 
requires the plaintiff to identify the specific neutral 
policy or practice being challenged and 
demonstrate how that policy or practice led to the 
alleged disparate impact result.  Under this prong, 
an element of causation must be established.  The 
Supreme Court has made clear that a plaintiff 
cannot just point to an overall alleged process or 
procedure.122  A plaintiff must instead identify the 
specific practice that allegedly caused the 
disparate impact.  The Court emphasized this 
requirement in Texas Dept. of Housing and 
Community Affairs v. The Inclusive Communities 
Project, Inc., when it stated: 

“[A] disparate-impact claim that relies on 

a statistical disparity must fail if the 

plaintiff cannot point to a defendant’s 

policy or policies causing that disparity.  

A robust causality requirement ensures 

that ‘[r]acial imbalance … does not, 

without more, establish a prima facie 

case of disparate impact’ and thus 

protects defendants from being held 

liable for racial disparities they did not 

create.”123 

Application of these principles in the ISA context 
would be expected to result in a plaintiff likely 
being unable to make the required correlation 
between the specific practice of using projected 
income to structure an ISA and any purported 
disparate impact for the following reasons.   

First, it is our understanding that in structuring 
ISAs, Providers generally use earnings data 
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furnished by the applicable college or university, 
which is broken out by field of study.  This data is 
then adjusted for earnings growth over time by 
field of study, often by utilizing market-driven 
governmental national earnings growth data by 
field of study and occupation. Use of this data 
provides a more realistic picture of a student’s 
potential earnings by accounting for a graduate’s 
time in her career and likely location of 
employment.  This inherently school-based, 
market-driven approach incorporates several 
objective, reasonable factors that may make it 
more difficult for a potential plaintiff to mount a 
successful disparate impact claim. 

AFSCME v. State of Washington,124 lends support 
for the proposition that an ISA Provider’s use of 
market-driven employment data does not give rise 
to disparate impact liability under ECOA.  In 
AFSCME, the plaintiffs challenged the State of 
Washington’s compensation practices alleging that 
the defendant had discriminated on the basis of 
sex in violation of Title VII of the Civil Rights Act of 
1964.  Specifically, the plaintiffs alleged that the 
defendant compensated employees in jobs where 
females predominate at lower rates than 
employees in jobs where males predominate—an 
impermissible practice for jobs of comparable 
worth. 

The court rejected the plaintiffs’ disparate impact 
claims.  The court reasoned that plaintiffs’ 
arguments were “based on the contention that the 
[defendant’s] practice of taking prevailing market 
rates into account in setting wages has an adverse 
impact on women, who, historically, have received 
lower wages than men in the labor market.”125  The 
court held that the defendant’s compensation 
practices were “responsive to supply and demand 
and other market forces.”126  According to the 
court, the existence of such complex and dynamic 
market forces “[did] not constitute a single practice 
that suffices to support a claim under disparate 
impact theory.”127  The principles of AFSCME, 
when applied to ISAs, demonstrate the difficulty a 
plaintiff will likely face when attempting to establish 
a disparate impact claim.   

Second, it is also possible that the myriad of 
factors that are either unknowable or could vary 
once an ISA is in the payment phase will make it 
difficult to prove a causal connection between one 
of the ISA underwriting inputs relating to the use of 
projected income and the alleged disparate 
impact.  In other words, the complex and 
constantly varying nature of ISAs will make it 
difficult to isolate a specific factor, or set of factors 
that establish the required causal link.  Unlike a 
loan with a fixed principal amount, interest amount 
and payment terms, an ISA’s inherently variable 
nature should be expected to make it more difficult 
to identify the alleged cause of a particular result, if 
one is shown to exist at all. 

Third, the use of a statistical methodology in an 
ECOA disparate impact case will be quite difficult 
for a plaintiff because ECOA specifically prohibits 
inquiry by the creditor into the race, sex, or marital 
status of a credit applicant, except in limited 
circumstances.128  Direct statistical evidence 
therefore will not be readily available to a plaintiff, 
and a prima facie case of discrimination will need 
to be proved by other means.129 

To date, there is simply not enough data with 
respect to overall ISA performance over time to 
analyze the cause of any alleged disparate impact.  
Nonetheless, the courts have set a high burden for 
establishing such a claim, including a requirement 
that a baseline level of causation be 
demonstrated.  We expect that the variable nature 
and other structural protected-class-neutral 
elements of ISAs will make this requirement very 
difficult for a plaintiff to meet.130 

Policy Concerns / Business Necessity 

Even if a plaintiff could satisfy the first prong, 
overcoming the second prong would likely prove to 
be more difficult.  After such a showing, the burden 
shifts to the defendant to prove that the practice is 
necessary to achieve “one or more substantial, 
legitimate, non-discriminatory interests.”131  After 
such proof the burden shifts back to the plaintiff to 
prove that the “substantial, legitimate, non-
discriminatory interests supporting the challenged 
practice could be served by another practice that 
has a less discriminatory effect.”132  A plaintiff may 
not be able to surmount that final requirement 
given the structure and nature of an ISA.  

The Inclusive Communities decision provides 
critical guidance on this burden shifting analysis.133  
In Inclusive Communities the Court focused 
beyond causation to policy concerns associated 
with disparate impact liability.  In this regard, the 
Court instructed that “disparate-impact liability 
must be limited so employers and other regulated 
entities are able to make the practical business 
choices and profit-related decisions that sustain a 
vibrant and dynamic free-enterprise system.”134 

In so noting, the Court recognized that the so-
called “business necessity” defense is met if a 
defendant can prove that the allegedly 
discriminatory policy or practice is “necessary to 
achieve a valid interest” and the plaintiff fails to 
prove the existence of an alternative practice that 
has a less disparate impact and serves the 
defendant’s legitimate needs.135  To prevail under 
the business necessity defense, the “justification 
must be manifest and may not be hypothetical or 
speculative.  Factors that may be relevant to the 
justification include cost and profitability.”136 

Another potentially applicable defense in the credit 
context is known as the “manifest relationship to 
creditworthiness” defense.  This defense permits 
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the use of certain credit criteria in underwriting that 
may have a disparate impact if such criteria have a 
“manifest relationship to the creditworthiness of 
the applicant.”137 

With ISAs, the Provider138 assumes the risk that 
the student, post-graduation, may not earn a 
sufficient income to make payments under the 
ISA.  In light of this fact, which is much more 
pronounced in the ISA context than it is with a 
student loan, it is paramount that the Provider 
properly assess the student’s expected post-
graduate earnings potential.  This is a feature of 
ISAs that benefits both the Provider and the 
student, for the reasons discussed at length 
above.  It is a core element of an ISA that defines 
the ISA as a viable, true alternative to a student 
loan.  Given that the proper assessment of a 
student’s expected post-graduate earnings 
potential is at the heart of the ISA product’s 
viability, ISA Providers should have a strong basis 
to assert either the business necessity defense or 
the manifest relationship defense (or both) in order 
to defend against a disparate impact challenge to 
their practices.139 

However, in order to properly mount such 
defenses, the Providers will need to have data at 
their disposal demonstrating that their expected 
income modeling accurately predicts (and bears a 
manifest relationship to) a student’s performance 
under an ISA post-graduation.  To that end, ISA 
Providers should collect, track and analyze student 
post-graduate income, ISA performance and 
profitability to compare to their expected income 
modeling methodologies.  In doing so the 
Providers should compare the terms of ISAs 
offered to members of protected classes versus 
non-members and ensure that any discrepancies 
between the two populations are objectively 
explainable with supporting data. 

Moreover, ISA Providers should consider 
conducting “fair lending” testing of their ISA 
program design parameters and assumptions 
used to structure their ISA programs (including the 
taking of corrective action when appropriate) and 
maintaining compliance programs designed to 
ensure compliance with ECOA and Reg. B.140  We 
note, however, that before any probative “fair 
lending” testing may be conducted, ISA Providers 
will need to have sufficient data comprising a 
statistically significant population of performing 
ISAs.  Given the nascent nature of ISAs, such data 
will likely not be available until ISAs achieve 
broader adoption in the education finance space. 

 

Impact of Proposed Congressional Legislation 

On July 15, 2019 Senators Todd Young (R-Ind.), 
Marco Rubio (R-Fla.), Mark Warner (D-Va.) and 
Chris Coons (D-Del.) introduced a bipartisan bill 
titled the “ISA Student Protection Act of 2019” that 
would create a framework and provide student 
protections for ISAs.141  Of particular note, the bill 
specifically addresses the potential exposure for 
ISA Providers under ECOA by excluding from 
activities constituting discrimination the setting of 
an ISA’s terms based on earnings reasonably 
anticipated with respect to any program of study or 
institutions of higher education (among others).142 

To the extent that provisions of the introduced bill 
should become law, ISA Providers should consider 
whether collecting, tracking and analyzing student 
post-graduate income as well as ISA performance 
and profitability for “fair lending” testing of their 
underwriting methodologies may still be a 
worthwhile exercise.  Given the many variables 
associated with an ISA, tracking data and 
outcomes may nevertheless ultimately be 
necessary to defend against anti-discrimination 
claims predicated on bases other than use of 
expected income to craft the terms of an ISA 
agreement. 
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Income Share Agreements are an innovative tool for financing an education.  As we 
demonstrate in this paper, the existing federal consumer financial laws are generally not well-
suited to the unique nature of ISAs.  Many of those laws focus on traditional forms of repaying 
an obligation, such as a loan or extension of credit.  Those laws are outdated and simply did not 
contemplate when drafted the myriad of emerging consumer finance products—like ISAs—that 
are ubiquitous in society today.   

That leaves an opportunity for stakeholders, legislators and regulators to craft a bespoke 
regulatory regime to govern ISAs specifically.  Congress has made a few efforts to do so, with a 
recent bill taking fresh aim at crafting an appropriate set of consumer protections.  Passing this 
legislation, or something substantially similar, would put important guardrails in place to provide 
clarity for industry players and would implement key protections to benefit the young and 
arguably less-sophisticated group of consumers who are likely to obtain ISAs.   

Those protections include ensuring that unintended results, such as disparate impact on 
protected classes, are addressed.  ISAs focus solely on expected income without regard to a 
student’s status in a protected class; this core feature of ISAs includes inherent protections for 
all students, including low-income students who may be more likely to be members of a 
protected class.  In that sense, ISAs are structured to prevent, or at least mitigate, potential 
adverse results are thus not likely to lead to disparate impact under ECOA as we discuss at 
length above and the recently-introduced federal legislation appears to recognize.  Despite that, 
Providers should continue to monitor and make appropriate adjustments to their respective 
programs to ensure disparate impact issues are properly mitigated. 

Other important consumer protections, such as the content and enforceability of ISAs, program 
disclosures, payment terms, servicing and collection should be considered in any regulatory 
scheme.  Many ISA Providers and service providers already consider those issues and 
numerous others when structuring their respective programs.  Providers incorporate core 
consumer protection principles that underpin existing federal consumer financial laws, at times 
surpassing what is currently required.  A regulatory framework tailored specifically for ISAs can 
build on those efforts to develop a set of rules and guidance that adequately protects 
consumers and sets forth clear guardrails for incorporating ISAs into the education ecosystem.  

 

  

Conclusion 
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