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Unanswered Questions after Dobbs Part VII: 
Insurance coverage issues for policyholders 

In our seventh installment of “Unanswered questions after Dobbs,” Reed Smith’s 

Reproductive Health Working Group addresses the potential impact of the Dobbs 

opinion on commercial policyholders.  

Following the U.S. Supreme Court’s opinion in Dobbs, more companies have 

stepped up to offer benefits to employees who need to seek reproductive care in 

other states. Questions and issues will continue to arise that might implicate 

corporate liability insurance programs, especially as states with restrictive abortion 

laws threaten to impose civil and criminal penalties on companies seeking to provide 

benefits to their employees.  

This installment provides examples of questions and insurance coverage issues that 

commercial policyholders and employees may grapple with in the aftermath of the 

Court’s opinion. 

Unanswered Questions post-Dobbs  
 

• States with restrictive abortion laws might impose criminal and civil liability on employees seeking to leave the state to 

receive treatments made illegal in their home states. Will any of those liabilities, including defense costs, be covered 

under liability insurance available to employees? 

• Some state lawmakers are threatening to impose liabilities on businesses that offer benefits for their employees to travel 

out of state for healthcare services now made illegal in their home states. How might corporate insurance policies respond 

to such newly created liabilities? 

• To the extent lawsuits assert claims arising from alleged harm to a fetus, or otherwise allege “bodily injury,” would such 

claims trigger potential coverage under liability policies covering claims for liabilities arising from bodily injuries?   

• Some state lawmakers are considering introducing legislation to authorize shareholders to sue corporations for 

expending corporate funds on benefits for employees who need to travel out of state for prohibited medical care, such 

as abortion. How will D&O insurance respond to such claims? 

• Lawmakers have also threatened to pass laws banning companies from doing business in the state if companies 

provide benefits that help facilitate out-of-state abortion services. If companies provide such benefits and then face a 

local ban, that could prompt litigation from shareholders and perhaps others who depend on the company’s services in 

the particular state. For example, if a company is banned from doing business in a state and that company has 

contractual or other obligations it cannot perform as a result, then the company may face liability arising from that 

situation. Whether insurance for such liabilities exists would have to be evaluated.  

• Lawmakers have even threatened to pass legislation to prohibit liability insurance companies from providing coverage 

to corporations in connection with lawsuits relating to the provision of benefits for prohibited medical procedures, such 

as abortion. Are such laws enforceable? Will they be enforced if a coverage suit is filed in the jurisdiction that permits 

abortion services?  
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• Companies that are offering additional benefits for employees to travel out of state may face privacy issues if employees 

must provide information about their need for such services to employers in order to obtain benefits, or if the state seeks 

to require those companies to disclose the names of employees seeking such benefits, among other scenarios. Further, 

to the extent there is any retaliation, harassment, or other adverse consequences against an employee who takes 

advantage of such benefits or is suspected of doing so, then such conduct might give rise to employee claims that could 

potentially fall under an employment practices liability policy.     

• Should companies proactively address these issues with their insurers/request assurances that insurers will provide 

coverage for liabilities associated with companies that decide to offer additional benefits for employees to travel out of 

state?  

Stay tuned for our next installment of “Unanswered questions after Dobbs.” Please reach out to a member of the Reed Smith 

Reproductive Health Working Group or to the Reed Smith attorneys with whom you regularly work for more information or 

guidance on these or related issues. Reed Smith will continue to monitor developments and provide updates in response to 

the Dobbs opinion. 
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The Rule specifically claims to “preempt[] the 
applicability of any State or local law providing for 
exemptions to the extent such law provides 
broader exemptions than provided for by Federal 
law and are inconsistent” with the Rule. As such, 
under the express terms of the Rule, any orders 
by state governors forbidding employers from 
complying with vaccine mandates are governed 
by the Supremacy Clause of the Constitution and 
the specific provision of the Rule and are not 
effective to insulate affected providers and 
suppliers from compliance with this Rule.Back 
Cover 

 

 

 

 

ABU DHABI 

ATHENS 

AUSTIN 

BEIJING 

BRUSSELS 

CENTURY CITY 

CHICAGO 

DALLAS 

DUBAI 

FRANKFURT 

HONG KONG 

HOUSTON 

KAZAKHSTAN 

LONDON 

LOS ANGELES 

MIAMI 

MUNICH 

NEW YORK 

PARIS 

PHILADELPHIA 

PITTSBURGH 

PRINCETON 

RICHMOND 

SAN FRANCISCO 

SHANGHAI 

SILICON VALLEY 

SINGAPORE 

TYSONS 

WASHINGTON, D.C. 

WILMINGTON 

reedsmith.com 

Reed Smith is a dynamic international law firm, dedicated to helping clients move their businesses forward.  

Our long-standing relationships, international outlook, and collaborative structure make us the go-to partner  
for speedy resolution of complex disputes, transactions, and regulatory matters. 
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