Ensuring Success in FinTech M&A

The FinTech sector’s
rapid growth and
iInnovation make it a
prime target for mergers
and acquisitions.
However, the unique
blend of technology,
regulation, and global
reach means that buyers
and sellers face a host of
specialized challenges.
Understanding these
Issues—and knowing
when to engage legal
counsel—can be the
difference between a
successful deal and
costly surprises.
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Begin regulatory, privacy, and cybersecurity
diligence workstreams as early as the NDA
stage to identify and address any gating
issues before entering iNto exclusivity or
finalizing the transaction.

Prioritize diligence findings based on their
likelihood and potential impact. Develop
remediation plans that are tied to purchase
price adjustments, indemnities, and key
integration milestones to ensure that critical
risks are addressed.

Engage with relevant regulators early in the
process to align on approval pathways and
supervisory expectations. WWhere complex
licensing or novel product issues are involved,
consider pre-wiring these topics with
regulators to avoid surprises.

Maintain a single, integrated diligence tracker
that covers legal, compliance, technology,
and product workstreams. Use this tracker to
drive accountability for closing deliverables
and post-closing remediation items.
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Execution tips

Begin regulatory, privacy, and
cybersecurity diligence workstreams
as early as the NDA stage to identify
and address any gating issues before
entering into exclusivity or finalizing the
transaction.

Prioritize diligence findings based on

their likelihood and potential impact.
Develop remediation plans that are tied to
purchase price adjustments, indemnities,
and key integration milestones to ensure
that critical risks are addressed.

Engage with relevant regulators early

in the process to align on approval
pathways and supervisory expectations.
Where complex licensing or novel
product issues are involved, consider
pre-wiring these topics with regulators to
avoid surprises.

Maintain a single, integrated diligence
tracker that covers legal, compliance,
technology, and product workstreams.
Use this tracker to drive accountability
for closing deliverables and post-closing
remediation items.
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Deal framing and protections

e Carefully assess the valuation of the target company, recognizing that aggressive
growth projections are common in the FinTech sector. Conduct thorough
diligence to stress-test these assumptions, and consider structuring the
purchase price to include earnouts or other mechanisms that protect against
overpayment. Negotiate specific indemnities and escrow arrangements,
particularly for risks related to data privacy, cybersecurity, and intellectual
property ownership.

¢ |dentify founders and other key employees whose retention will be critical to the
ongoing success of the business. Develop and implement retention packages,
equity rollover opportunities, and enforceable non-compete agreements to
ensure continuity of leadership and preserve institutional knowledge post-
transaction.

e Map out all required regulatory approvals, third-party consents, and change-of-
control triggers as early as possible in the transaction process. Align on pre-
closing covenants and establish clear post-closing remediation plans to address
any issues that may arise during integration.

e Structure the transaction to appropriately allocate risk between the
parties. Calibrate representations and warranties, special indemnities, and
representations and warranties insurance (RWI) to address known gaps in
privacy, cybersecurity, or other unresolved issues. Be prepared for carve-outs or
exclusions from coverage where risks cannot be fully mitigated prior to closing.
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Data privacy

e Ensure the company has a formal, written
privacy program in place, with clear
assignment of responsibility (such as a
Data Protection Officer or Chief Privacy
Officer), regular board-level reporting, and
a process for routine updates to reflect
evolving legal requirements and business
practices.

e Require detailed documentation of the
types of personal information collected,
the purposes for collection, the sources
of data, and the flow of data within and
outside the organization. Ensure that data
collection and use are limited to what is
necessary for business purposes and
comply with applicable data minimization
principles.
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¢ \alidate that the company is in compliance

with all applicable data privacy laws,
including U.S. state privacy statutes (such
as the California Consumer Privacy Act),
federal laws like the Gramm-Leach-Bliley
Act, and international frameworks such
as the EU and UK GDPR. Identify and
address any compliance gaps that could
result in regulatory penalties or impact the
transaction.

Confirm that the company’s marketing
practices comply with CAN-SPAM and
TCPA requirements, including maintaining
up-to-date opt-in and opt-out tracking and
suppression lists. Review past marketing
campaigns for any potential litigation
exposure related to these regulations.

Review the company’s use of cookie
banners, consent management platforms,
and session-replay tools to ensure they are
clearly documented and compliant with
applicable laws. Address any deficiencies
that could expose the company to
regulatory or litigation risk.
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e Confirm that the company has completed

all required Data Protection Impact
Assessments and maintains up-to-date
records of processing activities. ldentify
and address any gaps that could delay
product launches or require costly
remediation after closing.

Assess the maturity of the company’s
privacy program by looking for evidence of
regular privacy training, vendor audits, and
ongoing monitoring. Deficiencies in these
areas may increase risk and could lead

to purchase price adjustments or carve-
outs from representations and warranties
insurance.

Confirm that all necessary consents from
customers, partners, and data providers
are in place to permit continued use of
data after the transaction closes. Address
any gaps that could prevent the buyer from
lawfully using key datasets or undermine
the value of the deal.
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Third-party and infrastructure

e (Catalog all mission-critical third-party services, such as SaaS platforms, APIs,
payment rails, core processors, and infrastructure providers. Review the terms
of these agreements, including service levels, support commitments, and
assignability, to ensure continuity of operations post-transaction.

e Review all cloud service agreements (e.g., AWS, Azure, GCP) to identify any
data residency, security, or transfer restrictions that could impact the transaction.
Confirm that these services can be transferred or assigned in the event of a
change of control.

¢ |dentify any third-party components that are critical to customer-facing products
or services. Assess whether customers have audit, termination, or step-in
rights that could be triggered by the transaction, and address any risks these
may pose.

e FEvaluate the business continuity, disaster recovery, and incident response plans
of key vendors to ensure they meet the company’s needs. Align these plans with
your integration timelines and budgets to minimize operational risk during and
after the transaction.
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Regulatory and licensing

e Assess whether the target company
qualifies as a financial institution under the
Bank Secrecy Act. Review its anti-money
laundering policies, risk assessments,
know-your-customer procedures,
transaction monitoring, suspicious activity
reporting, and sanctions controls to ensure
compliance and identify any potential
liabilities.

e Confirm that the company holds all
required federal and state licenses,
such as money transmission, lending,
or broker-dealer licenses. Determine
whether any change-of-control filings or
regulatory approvals are required, and plan
for the timing of these processes in the
transaction timeline.
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e Ensure that any bank-fintech partnerships

are managed in accordance with
interagency third-party risk management
guidance. Banks retain full regulatory
accountability for compliance, even when
fintech partners control onboarding,
account records, or servicing functions.
Confirm that the bank maintains oversight
of compliance, anti-money laundering,
deposit insurance, and operational risks,
even where the fintech partner controls
account records or customer onboarding.

For transactions involving digital assets,
verify that the company holds all necessary
licenses (such as money transmitter

or virtual currency/BitLicense), has
appropriate custody arrangements, and
has classified its assets in accordance with
regulatory guidance. Review anti-money
laundering and know-your-customer
controls specific to digital assets.
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¢ Anticipate increased regulatory oversight

of stablecoins and tokenization initiatives.
Ensure that the company’s product scope
and compliance framework align with
evolving SEC, CFTC, and state regulatory
guidance.

Inventory all artificial intelligence and
algorithmic models used for credit
underwriting, pricing, and fraud detection.
Document the governance framework,
model explainability, and testing
procedures to ensure that models do not
produce discriminatory outcomes and
comply with fair lending requirements.

Review the company’s model risk
management practices, including ongoing
monitoring, change management, data
provenance, and the use of third-party
models. Ensure that the company can
provide transparency for consumer
disclosures and adverse action notices as
required by law.
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Technology and IP ownership A

e Ensure that all intellectual property assets have a clear and documented chain of
title by confirming that employees, founders, contractors, and consultants have
executed appropriate assignment and confidentiality agreements. Pay particular
attention to any contributions made before company formation or by legacy
contributors, and resolve any gaps or disputes regarding ownership.

¢ |nvestigate whether any prior employers or legacy contributors retain unassigned
rights or have raised disputes regarding intellectual property. Confirm that no
code or other assets have been reused from previous ventures in a way that
could create encumbrances or ownership challenges.

e Review the company’s intellectual property portfolio to confirm the ownership,
scope, and enforceability of all patents, trademarks, copyrights, and trade
secrets. Ensure that confidentiality practices are in place to protect these assets
and that all necessary registrations and filings are current.

e Confirm that the company has the necessary contractual and legal rights to
collect, use, share, and transfer data after the transaction closes. This includes
verifying rights for onward transfer and sublicensing, and ensuring that no
restrictions will impede the buyer’s intended use of key datasets.
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Cybersecurity

¢ Review the company’s and its key vendors
data breach, ransomware, and security
incident logs for the past three to five
years. Focus on how incidents were
resolved, the effectiveness of remediation
efforts, and whether similar events have
recurred.

e \ferify that the company has provided
timely and accurate notifications to
customers and regulators in the event of
a data breach or security incident. Identify
any incidents that were not properly
disclosed or handled, as these may create
regulatory or litigation risk.

e (Obtain recent external penetration test
and vulnerability scan reports, along with
evidence that any identified issues have
been remediated. Pay particular attention
to any repetitive or unresolved high and
critical findings, as these may indicate an
immature cybersecurity posture.
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e Review the company’s cyber liability

insurance policies, including coverage
limits, exclusions, and claims history.
Compare the information provided in
insurance applications to the company’s
actual cybersecurity controls to identify any
gaps that could affect coverage.

Ensure that the company has implemented
baseline cybersecurity controls, including
multi-factor authentication, endpoint
detection and response, encryption of data
at rest and in transit, and secure system
configurations. Where these controls are
lacking, plan for immediate remediation
post-closing.

Evaluate the company’s patch
management practices, particularly

its responsiveness to high-profile
vulnerabilities. Address any backlogs or
lapses that could expand the scope of
representations and warranties or result in
exclusions from insurance coverage.
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e Confirm that the company enforces least-

privilege access, conducts regular access
reviews, and maintains segregation of
duties across both cloud and on-premises
environments. Address any privilege creep
or gaps in access governance that could
increase insider threat risk.

Validate that the company has a robust
third-party risk management framework
in place, including obtaining SOC 2 or
ISO 27001 attestations from critical
vendors. For entities subject to GLBA,
ensure that third-party service providers
are contractually obligated to maintain
appropriate safeguards.
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